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OPQ 
—— 
: , WEIMPREN- 
WEIMPRENDER’S SYNDICS vs. WEIMPRENDER DER’s SYNDICS 
& AL. vs. 
WEIMPREN- 
DER & AL. 


Appeat from the court of the first district. 
A forced sur- 


render cannot 


Porter, J. To the petition in this case, the be ordered, un- 
less the party 


defendants have filed a special plea, denying alleged to be a 
bankrupt, is 


the right of the plaintiffs to sue. or yawn 
The plaintiffs allege, that they are the syn- ordinary cases. 
dics of George Weimprender, and the pro- | 
ceedings had in the suit of St. Avid and 
others against said Weimprender, for a forced 
surrender, have been produced in evidence. 
to shew that they are such. 
The first question to be ascertained from the 
evidence thus offered is, whether the person 
against whom those proceedings were had, 
has been legally declated a bankrupt; if he 
has not, the plaintiffs cannot be his syndics. 


Vou. x1. 3 
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East’n District. 


March, 1822. 
Dr 
WEIMPREN- 
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The petition is in the usual form, and prays 
that a forced surrender of the property of 


pen’s sNDics Weimprender’s father may be decreed, for 


Cinema 
DER & al. 





the benefit of his creditors. - But it contains 
no demand that the insolvent may be made 
defendant, and cited. Nor does it appear 
that any citation was served on him. 

We are of opinion that a forced surrender 
cannot be ordered, unless the party alleged 
to be a bankrupt, is made defendant, and cited 
as in ordinary civil actions. If this process 
is necessary in any case, and the law requires 
it in all others, we think it is of the first im- 
portance that it should not be dispensed with 
where a remedy of this kind is asked, which 
deprives a citizen of the possession of the 
whole of his property. 

Such would be the determination of this 
court on general principles. But the law on 
this subject has furnished us with higher au- 
thority than any deductions of ours. Ac- 
cording to a provision of the Partida 3, tt. 7, 
ley. 1, in prince. citation is the root and foun- 


dation of every suit. The Spanish authors’ 


say, it is required by natural as well as posi- 
tive law, and is the baafg on which every judg- 
ment must rest. Curia Phillppica, p. 1, sec. 12. 
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Citation, n. 1,2. 2 Febrero, p. 2, lib. 3, cap. 1 
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East’n District. 
> March, 1822, 


sec. 3,n. 129, and that no authority, whether w.~ 


WEIMPREN- 


of the king or the law, can dispense with it, nza’s sywp1es 
or render valid those proceedings which weimpress- 


want it. 

Itswas urged in argument, that this was a 
proceeding in rem. But no authority was 
produced in support of this position. To us 
it appears, that a petition against an insolvent, 
for'a forced surrender, is a personal action 
to obtain his property. An action given to 
ereditors, in consequence of certain facts 
being establi¢hed in relation to the conduct 
of the person who owes them, or his capacity 
to meet his engagements. If the debtor then 
is deeply interested in the measures thus 
taken against him (as it must be admitted he 
is) if his reputation and his property may be 
*both sacrificed by an improper exercise of 
the right vested in the creditor, surely every 
meags of -defence should be afforded for his 
protection, which are assured to him in any 
other case by the law and the constitution. 

It was next urged, that this defect is cured, 
because it appears that the insolvent had 
notice of the proceedings. But this, in our 
Qpinion, is not sufficient. In an ordinary case 


DER & Al. 
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WEIMPREN- 8 . . : 
per’s synpics pending against him. ‘We had occasion to 
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East’h District. ]¢ would not cure want of citation, to shew 
March, 1822. 


that the defendant knew there was a suit 


1S. e e e e e 
Wiesimini give this subject a very ample consideration 


in the case of Dyson vs. Brandt & al. 9 Martin, 
497, and we there held, that appearing in 
court, pleading, and contesting the cause on 
other grounds than the want of citation, cured 
a similar defect to that which existshere. In 
the present case, the insolvent has not done 
any one of these acts. f 
Nor did the defendants acknowlege the 
authority of the present syndic®, ‘in the suit of 
St. Avid & athers vs. Weimprender. In that case 
the provisional syndic seized:a crop of sugar, 
A claim~was filed on the part of M. G. and B, 
Weimprender, asserting the property to be 
theirs, and that Montegut had seized it, as be- 


Jonging to their father. This was ,nothing: 


more thansa necessary averment, according 
to the truth of the case, and cannot be taken 
as an acknowlegement that any of the pro- 
ceedings were legal. 

The judgment of the district court should 
be annulled, avoided and reversed, and judg: 
ment, as in case of a'non-suit, be given for the 
defendants, with costs jn both courte. 
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* ; ; nh East’n District. 
Mart * Tconcuri n. thy 1822 
Martuews, J concur in this opinio March, 1822, 


: e PY 

It is therefore ordered, adjudged and de- Warmrren- 
creed;*that the judgment ef the district court iy og 
be annulled, avoided and.reversed, and that ae 


there be judgment for the defendants, as in 
case of non-suit, with costs in both courts. 


Hennen. and Denis for the plaintiffs, Duncan 


and Eustis for the defendants. 


om 
— 


PREVOSTY vs. NICHOLS. 


‘. Appear from the court of the fourth district. Where a de- 
fendant, in the 

sae ‘ course of the 

Porter, J. This is an action to recover the transaction on 

4 ee which the action 

value of services rendered asa physician, It is founded, has 
Fi P oe mn acted with the 
is objected by the defendant, thatthe plaintiff piaintitt as pos- 
‘ au. . sessing a certain 

has not produced a license authorising <him character, and 

F i acknowleged 
to practise physic. ~ ip the title by wr- 
ae tue of which he 
We are ‘of opinion, that where a defendant, sues, this is 

, ‘ prima facie evi- 
in the course of the transaction on which the dence that he is 
e = F » we mlititled to sue ; 
ation is founded, has acted with the plaintiff and if he is nor, 
’ ‘ . the burthen of 

as possessing a certain character, and age proof is then 
thrown on the 


knowleged the title by virtue of which he defendant. 
sues, this is prima facie evidence that he is 





“ * Martin, J. did not sit in this case, having been of 


counsel in ip 
































22 CASES IN THE SUPREME COURT 
loa entitled to sue; and if he is not, the burthen 


ve "™*  Phillip’s Evidence, 171, (edit. 1820.) In the 
“eect present case, it is clearly established that the 
plaintiff was employed as a physician, and fre. 


quently admitted to be such by defendant, 


tion taken to the defendant’s right to maintain 
this action, has not been sustained. 


tory. .The weight of it is, perhaps, against 
the conclusions which the jury has drawn; 
but it does not so preponderate on that side 
as to permit us to disturb the verdict. 


be affirmed with costs. 
Martin, J. I concur. 


» Matuews, J. I do also. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court 
be affirmed with costs. 


Dumoulin for the plaintiff, Duncan for the 
defendant. 


~~ of proof is then thrown on the defendant— 


and his agents; we therefore,think the objec. . 


On the merits, the testimony is contradic. - 


The judgment of the district court should” 
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VIDAL vs. THOMPSON. East’n District. 
March, 1822, 


Appeat from the court of the fourth distret. _— 
IDAL 


Makrin, J. delivered the opinion of the Seana 


* J . 
court.* This case is before the court on three piscine 


e ° ° 49 necessary to 
bills of exceptions, to the opinion of the court. Peres: . 


1. In refusing to discharge the bail of the ¢"* to bail, 


may be annexed 


o to a supplemen- 
defendant, on the ground that the affidavit of eh en ironed 


the plaintiff, for the purpose of obtaining bail, 2”. original pe- 


tition. 


was not annexed to the original, but to a sup- obi in 


plemental petition. contracted, the 


performance 


2. In directing the jury that the general pwoaphie 


e * M4 66 of the place 
principle of the law of nations, “ that a person % the Place 


: M . ’ 1 take place. 
is considered, as having contracted, in that se 


place in which he bound himself to pay, or ‘he leeality of 


the summons of 


perform his obligation, (as laid down in 2 Au- bg ee 
ler. Pre. 6, 1, ¢t. 3) was repealed by the Civil verdict is recer- 
Code, 4, art. 10.” 

3. In denying a new trial, on the defen-*: 
dant’s affidavit, that the jury were not sum- 
moned legally ; a circumstance which did not 


come to his knowlege till after the trial. 


I. We think the district court was correct 
in holding, that the affidavit nec@ssary to hold 





* Porter, J. was absent through indispositéon when this 
mse was argued. 

By a late act of the assembly, that which required the 
veparate opinion of each judge, in every case, is repealed. 
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East’n District the defendant to bail, may be annexed to a 


March, 1822. 


PN 
VIDAL 
vs. 
THOMPSON. 


P) 2 


“only, that “ the form and force of acts and 


supplemental as well as to an original petition, 
The law has made no distinction; it suffices 
that it be filed with the petition. We have 
held, that interrogatories may, be filed with 
a supplemental petition. 


II. Ido not see, that the part of the Ciul 


Code quoted affects the principle cited by 


Huberus. He means to say, that wherever 
the obligation be contracted, the performance 


must be according to the laws of the place — 


where it is to take place. For example, that 
the days of grace, allowed in certain places, 


are to be reckoned according to the laws and 


usages of the place, in which the bill is to be 


paid, not of the place where it is drawn. 
The Civil Code, in the part quoted, provides 


written instruments depend on the laws and 





usages of the places where they are paised 


or executed.” | ; 
We see nothing contradictory in the two 
propositions jeboth may well stand together. 
An instrument, as to its form and the formalities 
attending its execution, must be tested by the 


Jaws of the place where it is made; but the 


laws and usages of the place where the obli- 








a 


es 
ve 


th 


vil 


by 
er 
ce 


ie 


at 
8, 





OF THE STATE OF LOUISIANA. 


ed, must regulate the performance. A bill, 
drawn out of London, must be paid at the 
expiration of the days of grace, which the 
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‘~ gation of which it is evidence, is to be fulfil- ae 


PY wy 
VIDAL 
vs. 
THOMPSON. 


laws and usages of that place recognise, but ‘ 


need not have those stamps which are by 


law required on a bill drawn there. 
We think the district’ court erred in this 
instance. 


III. It was correct in disallowing the new 
trial, on the allegation that the jury were not 
properly drawn out. The objection came 
too late after the verdict was received and 
recorded. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district ‘court 
be annulled, avoided and reversed, and the 
cause be remanded for trial, with directions 
to the judge not to charge the jury—that the 
principle, that a person is considered as hav- 
ing contracted .in the place, in which he 
bound himself to pay or perform his obliga- 
tion, is repealed by the part of the Civil Code 
quoted; and the costs of the appeal are to be 
paid by the plaintiff. 


Duncan for plaintiff, Delachaise for defendant. 
Vor. xt. 4 
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Eaet'n District. BRYAN & WIFE vs. MOORE’S HEIRS. 
March, 1822: 


BrvAn® wire Appreat from the court of the third district, 


v3. 
Moonw’s uns.  MArnews, J. delivered the opinion of the 
ontatae coart. This action was instituted in the 


~d ee edurt of probates of the parish of Feliciana, 


dence, which 


clearly establish 0! the part of Mrs. Bryan, to obtain a parti- 


it, and the op- 43, . 4 * 
me tiie tidn of the estate of Moore, her former hus- 


does not object % ° ° 
to the evidence, DAN, of which she claims one half as heir. 


the error is 


ane The capacity in which she may be entitled to 
Property with- 


miecenn, any part of the property left by her former - 


be distributed, 


seein atts husband, at his decease, is clearly mistaken 


laws, unless it + 


be shewn that. #2 the petition for partition. But, as the par- 


the court is y : Me > , 
bound to give eS have proceeded in the investigation of 


effect to those of 
another county. 


their rights, with reference to the true capacity 
in whieh she ought to have alleged her claim, 
it is considered by this court, that it would 
be unjust now to dismiss the suit, especially 


as this exception has never been made in > 


any stage of the pleadings, and as. the mis- 


take in the allegation may be waved or cured — 


by the evidence in the caseyaccording to thé 
10th daw of the 17th tt. and 4th book of: the 
Novissima Recopilacion, already recognised in 
the case of Canfield & al. vs. M‘Laughlin. 

The heirs of Moore being dissatisfied with 
the judgment of the court of probates, took 
the cause up by appeal to the district court. 
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wherein the judgment was reversed ; and Bry- East» District. 
an and wife being, in tuva, dissatisfied with wow 


the judgment of the latter court, appealed. 

To supply a statement of facts, we are by 
consent of parties, referred to the facts as- 
sumed by the judge of the probate court, in 
the opinion by him pronounced, and to the 
testimony of J. Gray, which comes up with 
the record. From these sources of inform- 
ation, we discover that Moore intermarried 
with the plaintiff in the Mississippi territory ; 
that they both had, at the time of said 
marriage, property, consisting principally of 
slaves; that the husband had more than the 
wife; that they purchased a landed estate in 
ihe state of Louisiana, and removed to it; 
which they afterwards sold, and bought ano- 
ther; which was also sold; that Moore died 
out of this state; but that all the property, 
the half of which is now claimed by the ap- 
pellees, as belonging to the community of ae- 
quets and gajns, according to the provisions of 
our laws, is found withia the jurisdiction of 
this state. : 

Every marriage, according to our laws, su- 
perinduces, of right, partnership, or commu- 
nity of acquets and gains. Civil Code, 336, 


Bryan & wire 


MoorE.s HRS. 
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East’n District. grt, 63. And,.at the time of the dissolution of 


March, 1822. 
OQOryy—w 


Brraw & WIFE 


vs. 
Moorp’s HRS. 


the marriage, all effects which botn husband 
and wife reciprocally possess, are presumed 


common acquets or gains, unless they satisfac. — 


torily prove which of said effects they brought 
in marriage, or have been given them sepa- 


rately, or they have respectively inherited. ° 


Id. art. 67. 

The whole estate, of which a partition is 
claimed by the present suit, being within the 
jurisdiction of the state of Louisiana, must be 
distributed as directed by its laws, unless the 
evidence shew clearly that the court ought 
to give effect to the laws of some other state, 
and unless that law be proven, as foreign 
laws are required to be, and establishes rules 
different on the subject from the lex fori. 
There is not a fact established (except the 
marriage of Moore, and the plaintiff, having 
taken place in the Mississippi territory) which 
has the least tendency to impede a full oper- 
ation of our laws on the case. -But we are 
not able to perceive, in what manner this 


- circumstance can change the situation of the 





parties, in relation to property acquired in 
this state, and found on the dissolution of the 
marriage, still under the control of its laws. 
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There is nothing in the evidence which Fst» District. 
proves, that any of the effects which were ~~ 


possessed by the husband and wife, are the 
separate property of either, as having been. 
brought in marriage, or acquired by a par- 
ticular tithe, which would exclude them from 
the community of gains. In a word, there is 
nothing in the whole case, which can take it 
from the government of the law of this state ; 
according to which, it is evident, that the 
whole estate must be considered as common 
property of the husband and wife, and distri- 
buted accordingly. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
_ be annulled, avoided and reversed, and that 
the cause be remanded, with directions to the 
judge of probates to proceed to a partition of 
the estate, according to the laws of this state, 
and that the appellees pay the costs in the 
district court and the costs of this appeal. 


Eustis and Colt for the plaintiffs, Duncan for 
the defendants. 


Bryan & WIFE 


Moorg’s HRS. 
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East’n District. SHREVE vs. HIS CREDITORS. 
March, 1822, 
Py 


atin Apprat from the court of the first district. 


v8. 
iscreDITORS Martin, J. delivered the opinion of the 
The act of 
1817 (relating i 
to insolvnts) 1817, deprives the applicant of any right 


does not deprive 


pe'sons. who which he had to avoid imprisonment by a sur. 


have not a 


Pouce render of his property. It is true, he is pre- 


punch they had cluded from claiming any benefit of this 


court. It does not appear that the act of 


act, by its 39th section; as he has not a 
year’s residence in the state. But we cannot 
conclude, that from the sole declaration of 
the legislature (that persons, who have not 
resided one year in the state are not to enjoy 
the benefits of this act) they are to be con- 
sidered as deprived of a right which another 
act gives them. 

The act has no repealing clause. It pro- 
vides in’@We first section, that every individe- 
al, not yet imprisoned for debt, may avoid im- 
prisonment, by surrendering all his estate; 
provided the surrender be made bona fide and 


without fraud, agreeably to the formalities. 


prescribed by this act. 

The second section, and the following, de. 
tail the formalities which every one who 
shall wish to avail himself of the benefits of 
this act is to follow, and the nature of the 
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telief which a compliance with these forma- 
lities will give him a right to. 

It is foreign to the question before us, 
whether a person, whose residence entitles 
him to avail himself of the benefit of the new 
act, is deprived by it from claiming the like 
benefit (or one of a similar nature) which the 
new act presents, if he had before, any other 
legal mode of acquiring it. But admitting, 
thatas to such a person, the former law is re- 
pealed by implication, because the act of 
1817, and the one which provided the like 
relief before, cannot stand together; it does 
not follow, that a person who, for want of re- 
sidence, cannot avail himself of the new mode 
of relief, who is mentioned in the act, or the 
only part of it which declares this incapacity, 
is. necessarily to be considered as bereft of 
the right which he had before to the former 
mode of relief, under another act. 

Admitting that it is inconsistent, that per- 
sons who have the residence required, should 
avail themselves of the former act, and so it 
cannot stand with the latter as to them, which 


‘| consequently repeals it; the samé conclu- 


sion does not follow as to those, whose want 
of residence incapacitates them from availing 
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East’n District. 
March, 1822. 
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An attorney 
who undertakes 
to collect a debt 
out of the state, 
and makes his 
agent known, is 
not liable for 
any accident 
which happens 
in consequence 
of the agent’s 
death, 
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themselves of the new law, which, in ourview 4 


of the question, cannot as to them, affect 
the old one. 

If a statute declares, that larceny shall be 
punished by thirty or more lashes, and an- 
other be made, declaring that the punishment 
of larceny shall be five-and-twenty lashes, 
the former is repealed : for both cannot stand 
together; but if, by a clause of the latter, 
slaves are declared not to be within it, surely 
the: former statute, though repealed as to free 
persons, will remain in force as to slaves, 


It is therefore ordered, adjudged and de. 
creed, that the judgment ought to be annulled, 
avoided and reversed, and the case remand- 
ed, with directions to the judge to proceed 
according to law. 

Duncan for the plaintiff, Livermore for the 
defendants. 


—— 


BALDWIN vs. PRESTON. 
Appeat from the court of the first district. 


Martiy, J. delivered the opinion of the 
court. The plaintiff charges, that in March, 
1820, the defendant received from him a 
check on the bank of Kentucky, for collec 
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tion; that he has collected its amount, and 
refusés to pay it over. 

The defendant answered, that in March, 
1820, he received from the plaintiff, a check 
of the bank of Orleans, on that of Kentucky, 
for six hundred dollars, for collection; that he 
advised the plaintiff, who authorised the 
money to be obtained from the bank of Or- 


- Jeans, that this could not be done; whereupon 
the defendant was requested to send the 


check to Kentucky for collection; that he 
therefore forwarded it to William Preston, a 
person of good character, to whom the defen- 
dant entrusted his own business, and’ who 
was named to, and approved by the plaintiff; 
that the defendant heard nothing from Wm. 
Preston for a considerable time, when said 
William wrote that sickness had hitherto pre- 
vented his attention to the collection of the 
eheck; that he was on his way to Virginia, 
would collect the money and deposit it in 
the bank at Frankfort, which was done; that 
the defendant sent his own check to Charles 
W. Taylor, to receive and forward the money; 
but as it was deposited in William Pres- 
ton’s name, the check was not paid; ‘that 
said William is since dead, and the money 


Vou. xt. 5 
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ageeinese. still remains in the bank at Frankfort; that he 
v~ the original check being payable in Kentucky Thi 
BarrwIN bank notes, and such notes having been and 
PRESTON. received and deposited by William Pres. dire 
ton; the defendant, in order to stop the un- mel 
| founded complaints of the plaintiff, contrac. of t 
1 ted for notes of the bank of Kentucky, and not 
| offered to pay in such notes, or to procure in V 
| | them. | | The 
There was judgment for the defendant, pay 
| and the plaintiff appealed. be 
| | Fitzhugh, a witness for the defendant, the 
| deposed, that he believes the late William note 
: Preston received in March or April, 1820, ithe 
for collection, the check mentioned in the B 
| petition: that the cashier of the bank of |‘ him 
| Kentucky told him, that such a check was pro) 
handed into the bank by W. Preston, with. ban 
| directions to pay the amount to his or A. the 
Gales’ order. The witness knew William the 
Preston; he bore a good character, and was | info 
trust-worthy. He was much indisposed, and defe 
unable to attend to business in the summer . Pre: 
of 1820. The witness saw the entry on the , E 
books of the bank. relative to the check; the | the 
mopey is still there in deposit. William Pres- orig 

ton went to Virginia, and the witness believes 
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he died in the winter of 1820 or 1821.— 
The witness has seen the defendant's letter 
and check, to Charles W. Taylor, who was 
directed to apply the proceeds to the pay- 
ment of some land in Indiana. The cashier 
of the bank told witness, that the money was 
not paid to Taylor, because it was deposited 
in Wm. Preston’s name. It ig still in thé bank. 
. The bank of Kentucky stopped specie 
payment. in January, 1820. If specie could 
be recovered from the bank of Kentucky, on 
the check, the witness believes it could on its 
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East’n District. 
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Pew 
BALDWIN 
vs. 
PRESTON. 


notes. The money was still deposited in . 


ithe bank on the first of this month. m 

Bingey deposed, that the plaintiff wformed 
him he was desirous of being informed of the 
proper mode of collecting a check of the 
bank of Orleans, on that of Kentucky; and 
the witness recommended to him to employ 
the defendant, and. the plaintiff afterwards 
informed him that he had done so, and the 
defendant bad sent the check to William 
Preston, in Kentucky. 

E. Allen deposed, that A. Gales, to whom 
the check, from the bank of Orleans, was 
originally payable, owed her about $400, and 
she was to be paid out of the proceeds of the 
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check; the plaintiff informed her, he had 
employed the defendant to collect the amount 
ofthe check, and that the defendant had sent 
it to Wm. Preston. The plaintiff lately told 
her the defendant offered to pay in Kentucky 
notes, which the witness declined receiving. 
The cashier of the bank of Orleans depos- 
ed, that about a year ago, the defendant pre- 
sented a check of that bank, on that of Ken. 
tucky, originally payable to A. Gales, then 
in the possession of the plaintiff’ Payment 
was refused, as it had not been returned with- 
in a reasonable time,,. having been drawn 18 
months before-gaboy ten days before, the 
same check was presented by the plaintiff, 
who said payment had been refused in Ken- 
tucky, on the ground of a check of the same 
amount having been paid, but he believed. the 
reason was, they did not wish to pay specie, 
The bank of Kentucky continued to pay, 
specie for about a year after the check. was 
drawn; but a few months before the plaintiff 
presented the check in New-Orleans, it was 
known there, that the bank of Kentucky had 
ceased to pay specie. With a great deal of 
trouble Kentucky notes might be disposed 
of at three per cent. discount. 
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The plaintiff admitted-on record, that the ae 


by William Preston, carried to his credit, and ~——— , 


that the money is still in deposit there. — % 

The plaintiff was aware that the defen- 
dant did not undertake to collect the amount 
of the note himself, and the agent, he employ- 
ed for that purpose, was known to the plaintiff. 
Untoward circumstances, not within the con- 
trol of the defendant, have prevented the mo- 
ney from coming into his hands. It is true, 
he made an unsuccessful attempt to obtain 
it, with the view of its being applied to his 
own concerns. This he might lawfully do, 
and. the moment the money would have been 
in his agent’s hands (Taylor’s) he would have 
been accountable to the plaintiff. In this, 
however, he has failed, and it is. admitted, that 
the money is still deposited in the Kentucky 
bank, as William Preston left it. Surely. the 
defendant has been guilty of no latches, of no 
improper conduct, and the plaintiff ought not | 
to recover. | 

Itis therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Hennen for the plaintiff. Eustis for the der 
fendant, 
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East‘n District. 


March, 1822. THE STATE vs. THE ORLEANS NAVIGATION 

Sal COMPANY. 

On.zans Nav. Apreat from the court of the first district. 

See the judg- Preston, for the state. The defendants ap- 

oveding term. pear to treat this cause with contempt.» I¢ 
seems as if they condescended to the’ form- 
ality of appearing here, only to see us con- 
demned. I know the court will entertain a 
different disposition; a disposition to regard 
this suit as the serious complaint of a great 
many poor people, whg in their hearts believe, 
that an exorbitant tax is exacted from them 
without the authority of law. 

I must ask far the patience of the coift, 
and think I have a right to expect it, because 
the case now to be decided, is one of no ordi- 
nary importanee. The bayou St. John is the 
natural highway to market, of a cotton coun- 
try, two hundred miles in length and breadth, 
It costs that country one-fourth as much te 
transport they cotton across lake Ponchar- 
train (a distance of thirty miles) as across 
the Atlantic. The cause is, the exorbitant 
tonnage duty exacted from the vessels. of 
transportation. 


The planters. within fifty miles of Madison- 
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i ompelled by such an i East’n District. 
ville, Pp yo exaction, ate eae 
| beginning to send their cotton to Mobile— ww~ 


[lately read, with astonishment, in a New- |"",,"47* 


vs. 


Or.Eans Nay, 
York paper, a report of the commerce of that Company. 


city, with this country, during the last year. 
Sixteen thousand bales of cotton were report- 
ed to have been imported from Mobile, and 
but the same quantity from New-Orleans. 
Nearly as inany vessels were advertised for 
that port as for this. But for the tonnage 
duty exacted by the Navigation Company, 
almost the whole of that cotton would have 
been sold here, those vessels would have 
been advertised for this port. To enrich 
about thirty individuals, our cotton merchants . 

are sacrificed, the prosperity of our city is 
sacrificed, our sources of wealth are driven 
from their natural channels. 

But for the tonnage-duty paid the Naviga- 
tioa Company, lake Ponchartrain would be 
covered with wealth and industry; it 1s now 
navigated but by a few schooners, the owners 
and commanders of which are condemned to 
poverty. I know a single schooner, of 30 
tons, which paid the company fifteen hundred 
dollars the last year. Asteam-boat was lately 
introduced on the lake. to the incalculable 
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East’n District. . 
‘March, 1922", Convenience of the thousands who annually 


weve cross. She offered to compromise her ton. 


— nage duty with the company, at two thousand 


ay nooner en a year; they refused, and she was 
driven from the lake. It seems as if the ava- 
rice of the company emulated the folly of hit 
who killed his goose, that laid golden eggs, 
to get them all at once. | | 
The distress in which the duty has involved 
a large portion of our citizens, on the other 


side of the lake, is incredible to those who 


have not seen it with their own eyes. All the © 


profits of their labour, which ought to feed 
and clothe their children are swallowed up 
by the company. 

There is not a man or woman in this city 
who is not tributary to the company. Our 
eggs and butter at breakfast, our neats at din- 
ner are dearer, because there is not a vessel 
which transports them to market that is not 
taxed. Fire wood is but two dollars a cord 
on the bank at Madisonville, (almost within 
sight of this hall in a clear day) it is seven 
dollars at the basin. 


If this state of things is sanctioned by law 


we must submit, we must shut our ears to 
the complaints which every breeze wafts from 
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the Floridas, Alabama and Mississippi, until ast’» District. 
legislative omnipotence affords relief. Such ww ~ 


a state of things, no doubt, was intended by 


for their own benefit than the public weal. 


But it often pleases a good God to confound 


those rulers who use power for their own e- 
molument, and to protect the oppressed by 
the blindness of their oppressors. We will 
see if we may not thank God for such protec- 
tion on the present occasion. 

The object of the present proceeding is, to 
enquire into the constitutional validity of the 
charter of the Orleans Navigation Company. 
The company are required by the state, to 
shew by what authority they claim to be a 
corporation, and to exact tolls from the citi- 
zens of this state, and other persons navigat- 
ing the waters of the bayou St. John and canal 
Carondelet. They answer that on the 4th 
day of March, 1804, an act was passed by the 
congress of the united states, entitled, “ an act 
erecting Louisiana into two territories, and 
providing for the temporary government there- 
of;” that by virtue of the powers granted by 
the 4th section of said act, the governor and 
legislative council of the territory of Orleans 
Vow. xt 6 | 





OruEans Nav. 
those who granted the charter, more perhaps Company. 
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did, on the 3d day of July, 1805, enact a law, 
entitled, “an act for improving the navigation 
of the territory of Orleans,” which act or- 
ganised the company, and gave them the pow- 
ers and privileges which they claim and exer- 
cise. 

The first enquiry which this answer pre- 
sents, is this, where did congress derive the 
power of “ providing for the government of the 
Louisiana territory?” For, if congress have no 
power to govern the territories of the united 
states, their acts for the government thereof 
are null. In the first grade of territorial govern- 
ment (which is the government in question) 
the people of the territory are not represent- 
ed in the congress which governs them. Con- 
press provides for their government, not a le- 
gislature of their choice, but a governor and le- 
gislative council appointed by the president 
of the united states. The government is im- 
posed on the governed, without their consent; 
there exists no relation between them and the 
government, but obedience on their part, and 
power on the part ofthe government. If con- 
gress possess this power, they derive it from 
the constitution of the united states, because 
they were created by that constitution. 
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7 March, 1822. 
ihe united states has given the power in wow ? 
. ie . ‘ THE STazB 
question to congress, it will assist us to reflect UF B29 


- ‘ OrvEang Nav. 
on the circumstances of the country prior to Company. 


the formation of the constitution, and the cha- 
racter of the men who formed it; for the con- 
stitution was but the result of that charac- 
ter, applied to those circumstances. Our 
ancestors had just terminated the war of in- 
dependence. The great object of that*war, 
and which enveloped all other considerations, 
was to resist the pretention of Great Britain 
to govern us, as her colonies or territories, by 
laws imposed without our consent. Our bill 
of rights was the declaration of war. That 
instrument sanctified these principles, “ that 
governments derive their just powers from the 
consent of the governed”—that “ the right of 
representation, is inestimable to the people. 
and formidable to tyrants only;” it denounced, 
as an intolerable grievance, that “ the govern- 
ment of Great Britain had imposed taxes upon 
us without our consent, and had declared itself 
‘invested with power to legislate for us, in all 
cases whatsoever.” ‘T’o combat these preten- 
tions, to establish these rights, our ancestors 
struggled through a war of seven years, char 
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racterised on our side, by sufferings rarely ex. 
perienced, even in revolutions. It almost li, 
terally covered the land with the blood of our 
fathers, and the tears of our mothers. At the 
close of that war, the selectest patriots who 
conducted it, assembled to form a constitu- 
tion for the government of the people. Is it 
credible that they established, for the govern- 
ment of our colonies or territories, the very 
government which Great Britain had exercis- 
ed over us as her colonies, the same tyranny 
they had combated, and to which they had, 


by their example, instructed men to die rather 


than submit? If it-be found in the constitu. 
tion, in words that cannot be mistaken, I must 
yield. But, at the same time, I would cynical- 
ly regard all pretentions to patriotism as hy- 
pocrisy, and all men as equal tyrants, when 
they have equal power. And if the patriots of 
the revolution denounced the character of 
George the third, as marked by every act whith 
may define a tyrant ; | would denounce George 
Washington (God forgive the irreverence) in 
the same manner. But I will prove that the 


patriots who reared our conititution, did not — 


engraft, on that tree of liberty, a germ of des: 
patism. 
I look in vain for any clause in‘the consti: 





iuti 
the 
stat 
legi 
squi 
and 
zine 
ful } 
tent 
tion 
rito 
In t 
con 
con’ 
con: 
wou 
prov 
tion 
gove 


unit 
erci 
lowi 
disp 
regt 
pro} 
tern 





OF THE STATE OF LOUISIANA. 


iution, authorising congress to “ provide for 
the government of the territories of the united 
states.” They are empowered to exercise 
legislative powers over a territory ten miles 
square, established as the seat of government, 
and over places purchased for forts, maga- 
zines, arsenals, dock-yards, and othetfiieed- 
ful buildings; but this is the constitutional ex- 
tent of their legislative powers, except, on na- 
tional subjects. The government of the ter- 
ritories is a casus omissus in the constitution. 
In the magnitude and multiplicity of their 
concerns, that subject did not occur to the 
convention. If they had formed a perfect 
constitution, providing for every case, they 
would have been gods and not men. They 
provided a mode of amending its imperfee- 
tions,*of which, the failure to provide for the 
government of our territories, is one. 

The only clause in the constitution of the 
united states, which gives coloring to the ex- 
ercise of the power in question, is in the fol- 
lowing words, “ congress shall have power to 
dispose of, and make all needful rules and 
regulations respecting the territory, or other 
property belonging to the united states.” The 
terms and spirit of this clause, relate to pro- 
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perty alone, and not to people. Congress 
have power to dispose of what? Of people? 
No, but of territory. They are authorised to. 
make all needful rules and regulations re- 
specting the territory, or other property. The 
copulation of territory with other property, 
by th connective or, shews that property 
alone was meant by territory, and not people, 
If the convention had intended to grant to con- 
gress legislative powers over the people of 
the territories, they would have used the 
terms contained in the 16th power of con- 
gress, “ to exercise exclusive legislative pow- 
ers in all cases whatsoever,” over the place 
selected as the seat of government. The use 
of such ample terms where legislative pow- 
ers are granted, excludes the idea that they 
were intended to be granted where no such 
terms are used. — 

If the convention had intended to give con- 
gress the power to dispose of the life and for- 
tune of a single citizen, they would have said 
so in unambiguous terms, they would not have 


left the subject doubtful with regard to all the — 


people of all our territories. Iam supported in 
tiny opinion, with regard to this clause of the 
constitution, by the construction of cotempora- 








nec 


Bla 


whi 
ryit 
gov 
a le 
peo 
nece 
tion 
nee 
to t 
unite 
they 
jects 
the ¢ 
of pr 
ed b 
all tl 
er he 
othe: 
Is 
unite 
of th 
presi 
shoul 
gress 


..: Fe ea oO 





OF THE STATE OF LOUISIANA. 


neous writers. Federalist, v. 1,286. Tucker's 
Blackstone, vol. 1, part 1, appendix, 283. 

Congress have power “to make all laws 
which shall be necessary and proper for car- 
rying into execution the powers vested in the 
government of the united states.” But, is 
a law providing for the government of the 
people of the territories of the united states, 
necessary and proper for carrying into execu- 
tion the power “to dispose of and make all 
needful rules and regulations with regard 
to the territory, or other property of the 
united states ?” No one can pretend it; 
they are different and unconnected sub- 
jects of legislation. The power granted by 
the constitution, is to administer and dispose 
of property; the power claimed and exercis- 
ed by congress, is that of governing people in 
all the relations of social life. The one pow- 
er has no relation to, or connexion with the 
other. 

Is the power to govern the territories of the 
united states a necessary and proper incident 
of the power to make treaties?» Then the 
president and senate of the united states 
should have governed Louisiana, and not con- 
gress. Is it a necessary and proper incident 
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of the power to declare war? But Louisiana 
was not acquired by conquest, and surely the 
exercise of the incidental power cannot exist, 
without the exercise of the power to which it 
is incident. Is it a power necessarily inci- 
dental to severeignty? But the sovereignty 
of congress is restricted; “the powers not 


delegated to the united states by the constitu. - 


tion, nor prohibited by it, to the states, are 
reserved to the states respectively, or, to the 
people.” Now, in that constitution, no man, 
not determined to find it, can discover the de- 
legation to the united states of power to pro- 
vide for the internal government of the people 
of the territories of the united states. It is 
therefore reserved to the people. 

The consequences of the decision, that 
congress have no power to govern the territo- 
ries of the united states, will be pressed on the 
court as a strong argument against it. The 
argument ab inconvenientt can have no weight 
in a question strictly of constitutional law. 
The constitution must stand until every thing 
else falls. It is the anchor on which every 
man in America has cabled his life, his liber- 
ty, his fortune and his hopes, and woe be to 
him who parts a strand of the cable. But he 
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who reflects, will sce all the evil consequences 
in the exercise of that power. The case -be-’ 


fore the court is a signal example. A-part of 


the people of our state are subjected to an ex” 
orbitant, interminable tax, to which they never 
consented by a representative in congress, be- 
cause they had none, and which was not im- 
posed by a local legislature of their choice, 
but by a governor and thirteen inhabitants 
of Louisiana, selected by the president of the 
united states; a tax, which must necessarily 
create a monied aristocracy of those who en- 
joy it, because they are allowed fifty per cent 
per annum, on their capital for ever; and as 
necessarily condemn the subjects of it, and 
their children’s children, to plebian poverty. 
If I am asked how are our territories to be 
governed, it is not material to my argument to 
answer the question; but the answer is obvi- 
ous—by the will of the people—because “ the 


‘power is reserved to the people.” Nothing 


is easier, in the humblest state of society, than 

for the people to organize a republican go- 

vernment, appoint their legislative, judicial 

and executive officers, and in every respect 

exercise and submit to a government of the 

people. This is the only government consist- 
Vor. x1. 7 
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ent with the principles of liberty, and the 


‘~~ spirit of our constitution; its letter authorises 
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no other. The exercise of government, over 
our territories, by the congress of the united 
states, is therefore an unconstitutional usurpa- 
tion of power. The consequence is, that the 
»acts of congress, in the exercise of that power, 
‘are unconstitutional and void. Under one of. 
these acts, the defendants claim their exist- 
ence as a corporation, and the privileges we 
contest. The act itself must fall, and with it 
the superstructure they have built upon it. 
But if I am wrong, and the people of the 
united states have delegated to congress the 
power to govern the territories of the united 
states, I maintain, in the next place, that con- 
gress cannot delegate that power to a suble- 
gislative body. The constitution of the united 
states declares, that “all legislative power 
shall be vested in a congress of the united 
states.” This vested power cannot be transfer- 
red by congress. Legislative power, in its 
- nature, is not transferable. The people have 
consented to obey laws enacted by their re- 
presentatives alone, and not by any other body. 
The people have authorised congress to de- 
clare war; can congress, without their au- 
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thority, delegate this power to any other le- East’n District. 


. March, 1822... 
gislative body? Congress are impowered to www 
: . ; : THE State 
impose taxes, to provide for calling out the i 

Orieans Nava 


militia of the united states; could congress Company. | 
delegate these powers to the governor and le- yl 
gislative council of the Michigan territory ? 
And would the state of New York collect a 
tax, or the governors of the different states 
move their militia, under the authority of laws 
passed by the legislature of that territory ? 

In the case of the heirs of the late governor 
Claiborne, against the police jury of the par- - 
ish of Orleans, this court intimated their opini- -. 
on, that legislative power could not be dele~ 
gated. 7 Mart. Rep. 5, 6,7. Many years ago - 
it was contemplated to establish a local legis-.° 
lation for the district of Columbia, but the’: 
opinion that congress could not delegate the 
powers intrusted to them, prevailed, and the 
project was abandoned. 1 Blackstone, vol. 1, 

p. 277 & 8, appendix. In fact, it is a legal and 
political maxim, delegatus non potest delegare. 
Congress could hot therefore delegate their 
powers to the governor and legislative coun- 

cil of the territory of Orleans, and the acts of 
that body, in the. pretended exercise of such, 
delegated powers, are nullities. 
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Pec Disc ~— But, if I admit that congress had the powers 


Arm in question, and could delegate them, at all, 
|THE State i 

oe. events, those powers could be exercised only 
DaiEans Nav. . ce nee . 

/Comeany. In conformity to the constitution of the united 

states, not in violation of it. By the 9th sec- 

tion of the company’s charter, a tonnage duty 

of one dollar per ton is imposed upon. every 

vessel passing in or out of the bayou St. John; 

and under this authority, the company exact 

a tonnage duty from the vessels of all the dif- 

'. ferent states in the union, entering the port of 

‘the bayou St. John. But, says our constitu- 

. tion, “‘no preference shall be given by any 

4 regulation of commerce: or revenue, to the 

‘ports of one state over those of another; nor 


“ef * shall vessels bound to or from one state be ob- 


at Se liged to enter, clear, or pay duties in another.” 
ae ‘Const. U.S. art. 1, sec.9,n.5. This article of 
m the’ constitution»expressly prohibits congress, 

and (a fortiori) those to whom congress dele- 


gate: their, powers, from imposing duties on 
the vessels. of one state bound to the ports of 
another state; and from giving in any manner, 
a preference to the ports of one state over 
those of another. And yet, in direct opposi- 
tion to this provision in the constitution, it is 
pretended, that congress possessed the power, 
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have granted it, through a sublegislature, 
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he Navigation Company, to exact duties »~ 


yessels bound from the other states of vs. 


Orteans Nav. 


union to this state; and to give a prefer- Company, 


to the port of the bayou St. John, over 
uher ports in the union, by imposing du- 
upon vessels entering it, which are not 
psed upon vessels entering any other port 

the union. 
|foavoid the force of the argument derived 
4m this clause of the constitution, the defen- 
shave exerted every effort to prove that 
bayou St. John was not a navigable stream 
he period of the organization of the Navi- 
ion Company; from whence they would 
clade (to meet our argument) that the 
yu St. John was not a port, and that ves- 
scould not be bound to or from it at that 
fod. ‘The company are estopped by their 
t, from maintaining that the bayou St. 
"| fiwas not a navigable stream at the time 
mseranted. For the very clause, author- 
‘Wethem to demand a tonnage duty provides, 
_ Mltey may demand it when they shall have 
Prred the navigation of the bayou, so as 
Pit such and-such vessels. That cannot 
fitproved which does not exist. If no na- 
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Louisiana entered the country through i} 
bayou St. John, and the first settlements q 
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vigable stream existed there, one might 
made, but could not be improved. And 
fact, all their testimony tended to prove, 







melioration and improvement of that nayj 





tion, not its non-existence. 
The only definition I can conceive of a 
vigable water, is that which is and may 







used for navigation. The navigation may 


difficult and interrupted, on account of wi “te 
logs, or bars, but if the water be habity ae 
used for navigation, it is a navigable w a 


Let us test the navigation of the bayou 
John, at and before the organization of th 
Navigation Company, by this definition. It 
matter of history, that the first settlers 














made there, In. 1699, Bienville came 
Dauphin island to the bayou St. John, and 
tradition says, eat his first dinner in 
ana, on the island Bienville, so much 
of in the testimony. The memory of 
Jaume Benite serves him forty years go, 
which time small schooners navigated 
bayou. At and before the epoch in quesi 
(1805) all the witnesses concur, that from 
to fifty schooners navigated lake Ponchartify - 
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RT y-traded from the bayou St. John to Gal- Beata Deseten 
nisi estown, Springfield, Tchefoncta, La Comba, ww 
i faca, the bay of St. Louis, Mobile, Pensa- **”,°"™* 
na wla,and Apalachicola. From these places —— 
‘ Tibey brought to New-Orleans, wood, tar, 

it ha 


pitch, lime, provisions, and other productions - 
of the country, and received merchandise in 
‘return. Those vessels experienced more dif- 
feulty from the bar outside of the bayou, 
Tome distance in the body of the lake (cer- 
tainly a navigable water) than in the bayou 
itself. The water on the bar, at ordinary 
tides, was about thirty inches deep; the pas- 
sgewas difficult, and large vessels were dis- 
charged and re-loaded in passing over. In 
high tides they sailed up to the bridge, with 
their cargoes on board; and even to the basin. 
“Those tides are produced by the winds 
‘from one half of the horizon; and those winds 
prevail particularly in the fall, winter, and 
spring, when the navigation of the bayou is’ 
needed for commerce. The southern winds, 
' which produce low tides, prevail in the sum- 
* mer, when the vessels are laid up for want of 
employment. Pierre Baum, with a schooner 





| drawing three feet water, always unloaded at 
the basin. Vincent Rillieux’s schooner, which 
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March, 1822. 


~~ company had been organized, but before the}. 
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time, because he brought wood for the forts 
under the orders of general Wilkinson, Aj 
the schooners trading on the lake, ordinarily 
moored at the bayou bridge, unloaded and rp. 
ceived their cargoes there. Vessels weré 


there constructed, repaired and fitted out for} 


sea., They were sometimes indeed, detained 
for days at the bar in lake Ponchartrain, bu 
ordinarily voyages were as regular then as a 
present. José Picheraca, a witness for the 
company, testifies, that the Spanish gover: 


ment fitted out a military expidition, in veo} 


sels, which sailed from the bridge. _ the Bar. 
on Carondelet ordered him, as a king’s pilot, 


to bring a Spanish gun-boat into the bayou)’ 


which was done. The testimony then estab. 
lishes incontestibly, the navigableness of the 
bayou St. John, at the period of the organiza 
tion of the company. The imposition there 
fore, of a duty on the vessels of other states 
entering it, was and is, an open manifest vié 
lation of the article of the constitution of the 
united states, which I have quoted. 


The bayou St. John was also a port of th 











had improved the canal. He is certain of thd 
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united states. It was expressly constituted 
such by act of congress, a year before the or- 


‘ganization of the Navigation Company, see 


Dig. Laws of the United States, vol. 3, p. 571. 
The preference therefore given for or against 
this port, by the imposition of duties on ves- 


gels entering it, which are not imposed on 
‘vessels entering the ports of Boston, News 


York or Philadelphia, is in direct opposition 


Wo the same article of the constitution of the 
united states. 


Again, congress have power “to lay and 
collect taxes, duties, imposts, and excises ;” 
but the very clause of the constitution which 
*gives.them that power, prescribes, that “ all 
* duties, imposts, and excises, shall be uniform 
‘throughout the united states.” Under this ar- 
ticle of the constitution, congress can impose 
a general, uniform duty on all vessels entering 
all the navigable waters and ports of the 
united states. But they are expressly pro- 


-hibited from imposing a duty upon vessels 


entering one navigable stream, or port, which 
is not equally imposed upon all vessels, enter- 
ing all other navigable streams or ports. The 
duty of tonnage imposed by the governor and 
legislative council of the territory of Orleans. 
Von. xt. 8 
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East’n District. . 
‘March, 1822. under the authority of congress, on vessels en- 


w~ tering the bayou St. John, is not a uniform du- | 


Tux S wot 
— ty throughout the united states. It is-impos- 


OrntEans Nav. 


Comrany. ed particularly and exclusively on vessels en- — 


tering that bayou, and extends to vessels en- 
tering no other water of the united states. It 
is therefore amunconstitutional duty. In fact, 
it is of the very spirit of our government, that 
congress should act upon national subjects, 
and draw upon the purse of the nation, to eft! 
fect the objects of their legislation. They 
cannot tax particular individuals, or sections 
of the country, for particular purposes. ~ 

I have so far contested the authority’ of 
congress to impose the tonnage duty ingues-" | 
tion. But, if congress possessed the power, ’ 
and could delegate it to a sublegislature, the’ 
next question is, did congress delegate it to 
the governor and legislative council of the 
territory of Orleans? They delegated “ legis- 
lative powers to said body, to extend to all 
rightful subjects of legislation; but no law 
was to be valid which was inconsistent with 
the constitution and laws of the united states; 
and the said body was expressly prohibited 
from exercising power over the primary dis- 
posal of the soil of the united states.” Vol. 3, 
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Dig. Laws of the U.S. p. 604. Now I shall Basta District. 


March, 1822. 


endeavour to shew that the powers granted by ww 


THE STATE 


the governor and legislative council, tothe Or ‘4s. 


OrrEans Navy, 


leans N avigation Company, were not “ right Company? 
ful subjects of legislation;” that they were 


«“ inconsistent with the constitution and laws 
ofthe united states,” and that, “ the soil of the 
ited states was primartly disposed of” to said 


company. 


In granting their charter to the Orleans Navi- 


gation Company, the governor and legislative 


* “eouncilof the territory of Orleans, so far as they 


disposed of the navigation of the bayouSt. John, 
and the soil of the united states, did not legislate 
upon s rightful subject of legislation. On this 


part of the controversy, I maintain, that the 


bayou St. John was the public and common 


property of the united states, free for the use 
of all the citizens thereof ; that the use of it 
could not be alienated by congress, and a for- 
tort could not by the territory of Orleans. 


The bayou St. John is a navigable water of 


the united states, communicating with the sea. 
It is a fundamental law of all nations, ‘with 


whose laws on the subject, I am acquainted, 


that navigablé waters are the common pro- 


perty of the nation. and cannot be alienated 
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w\~ that public things are those, the property of 
ae tiiand which belongs to a whole nation, and the use 
by a of which is allowed to all the members of the 
nation. Of this kind are navigable rivers, sea- 
ports, roads, harboars, highways, and beds.of 
rivers, as long as the.same is covered with 
water. ‘Thence it follows, every man has jg, 
right freely to fish in the rivers, ports, roads, 
and harbours. The ase of the shores of navi- 


' gable rivers or creeks is public. Accordingly, 


to load there.” Civil Code, p. 94, 96. Thé - 
jaw of Spain, on this subject, may be learned 4 
from the 3 Partida, tit. 28, ib. 6. Los rios e los 


omes comunal-mente, en tal manera que tambien 
pueden usar dellos los que son de otra tierra estraia 
como los que moran, e biuen en aguella tierra, do ° 
son. The law is the same in France. I re- 
ter the court to an ordinance, dés eaux et forets 
1669, gui accorde au-Roi la proprieté de toutes 
les fleuves et rivieres navigables. An edict gene- 


every one has a right freely to bring his ships ‘a | 


puertos e los caminos publicos pertenecen a todos log *| 





ral of the.kingdom, 1693, commences in these 







terms, le droit de proprieté que nous avous sur tous 
les fleuves et rivieres navigablés etant incontestables, 
See also Poth. Tratté du droit de proprieté, n. 52s 
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‘navigables ou flottables les rivages §c.sont consideres 


law of England, navigable rivers are a prero- 
gative of the king. .See 1 Black. Com. 264. 
_ Lord Hale, in his tract de portibus maris, chap.7, 
quotes, as English law, this passage from 
 Btacton, lib..1, chap. 12, sec. 6, quod publica sunt 
omnia flumina et portus ; ideoque jus pyscandi om- 
nibus commune est in portu et in fluminibus. Ri- 


<|) partum etram usus publicus est jure gentium sunt 


_ipsius fluminis. ‘These are;the very words in 
which the Roman law is laid down in Justi- 
ntan’s Institutes, book 2, tit. 1, sec. 2, 4. As to 


\t the ‘manner in which this subject is regarded 


| in the united states, I cannot quote abler and 
better authority than from the pen of Mr. 
Jefferson ; “as to the bed of rivers,” says he, 
“there can be no question, but that it belongs 
purely and simply to the sovereign as the 
representative .and trustee of the nation. 
While’ it is occupied by the river, all laws, I 


im 


| believe, agree in giving it to the sovereign, 


hot as his personal property, to become an 
object of revénue or of alienation; but to be 
kept open for the free use of all the indivi« 








and Domat, liv. 1, tit. 3, sec. 1, n: 5,- “Fhe Napo- East’ District. 
leon Code, sec. 538, declares, les fleuves. et rivieres “~~ 


. . Orveans Nav. 
comme les dependances du domaine public. By the  Comranx. 
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pee duals of the nation.” See Hall’s Law Journal, 


wrw 58,59. Vattel.is an author who wrote for all 


THE S , 
“nations. In a few words he developes the 


A principles which govern this subject, which 
can be defended, and which are peculiarly 


applicable to the case before the court. 


« The nation,” says he, “ being the sole mis- . 


tress of the property in its possession, may 
dispose of it as she thinks proper; alienate or 
lawfully mortgage it. The prince or the su- 
perior of the society, whatever he is, being 
naturally no more than the administrator, and 
not the proprietor of the state, his authority 
as sovereign, or head of the nation, does not 
of itself, give him a right to alienate or dis- 
pose of the public property. The general 
rule then is, that the superior cannotdispose 
ef the public property, as to its substance, 
If the superior makes use of this property, the 
alienation he makes of it, will be invalid, and 
may, at any time, be revoked by his succes- 
sor or by the nation.” The author then ad- 
mits, that the nation may authorise its sove- 
reign to dispose of the public property strictly 
so called, but in the preceding paragraph 
marks a strong distinetion betwéén,the public 
property of the nation, strictly so called, and 
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the publieyproperty for the common use of all 


the people thereof, andmaintain, that the latter w\~ 
-ought‘not to be alienated but under the most 


n. 258. " : rt) 
I derive from the foregoing authorities, that 


» * the navigable water galled the bayou St. John, 


was the public property of the united states. 
It was not only public property, but common 
for the use of all the people of the united states. 


_ The public property, strictly so called, consists 


of the national territory, which cannot be 
used but by appropriation, the public vessels, 
the contents of the ublic stores, magazines 
and arsenals,., This property, the people of 
our nation have granted to congress the power 
of alienating. . Const. U. S. art. 4, sec. 3, n. 2. 
The property common to all the citizens of 
the nation is different. This consists of navi- 
able waters, ports, harbours, &c. the value 


SYof which consists in the common use of every 


abpody. Property of the latter description, the 
‘ people have not authorised even corgress 
to alienate. “Could congress grant the river 
Mississippi to a company; sell the port of 
New-York or occlude the harbour of Boston? 
If congress could not, it will hardly be pre- 





East’n District. 
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pressing exigency. Vaitel’s Law of Nations, Comvaxy. — 
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tended, that the governor and legigggere com coun: 


cil of the territory of Orleans cou : 

It may be said, that the bayou St. John tas 
not been alienated, but only a duty of one dol- 
lar per pn, imposed in favor of the company, 
on vessels entering it. Ifa duty of.’one dol- 


lar per ton can be laidjy not in favor, of the ’ 


nation, but of a company, a like duty of fifty. 
dollars per ton may, in principle, be equally 
imposed. Such a duty would be a complete 


alienation to the company, by excluding ‘Ves. 
sels from the bayou. The imposition of a. | 


duty of a dollar per ton, in favor of a com- 
pany, is therefore so famsthe alienation of the 
use of the property, which property is value 
able only for, its use, and therefore .so far a 


violation of *principle. It is an invalid aliens.» 


ation, because of that which congress have 
no right to alienate. The free use of that 






bayou is therefore still in the nation. Cor si, 
gress may impose duties on that use, but 
those duties must be imposed in favor-of -thé 


nation.. This is what we require; we are 
sure that the nation will not demiand fifty per 
cent. on the benefits‘she confers, but ouly an 
equivalent for them. 

But whatever congress night do with. re: 
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gard to the navigable water in question, the roa ga 


governor and legislative council of the terri- Pst 
tory. of Orleans could not legislate upon the vs. 
subject at all; because it did not belong to tea 
them;"and the nation, to whom it belonged, 

1 had not confided to them the power of mak- 

ing regulations with regard to it. The 
strongest advoéaté-of the constitutional pow- 

ets of that body, will agree with me that.it 

was provided, merely to supply the place of 

astate legislature, and could not rightfully 
legislate upon any subject, with respect to 

| which, a state legislature could not. It was 
provided for the internal government of the 
territory. Congress never intended to give to 

that body, the right ‘of legislating upon the 

great and general concerns confided, to her 

by the nation. She retained the right of 
exercising her powers over those concerns, 

with regard to the territory of Orleans, in the 

samé manner that she exercised them with 

regard ‘to the different states in the union. 

Could the government of the territory have 

leased the public lands, rented, the maga- 

zines, arsenals, and navy yards of the united 

states, or chartered their ships? If these, un- 

Vou. x1. 9 
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der the grant of congress, would not have 


wy been regarded as rightful subjects of terr- 


torial legislation, how can we regard differ. 
ently the alienation or incumbrance of the 
public waters of the united states. 

e governor and legislative council of the 
territory of Orleans then, in making so impor- 
tant a regulation respecting the navigable 
water in question, as that of imposing a daty 
on the use of it, did not legislate upon’a rights 
ful subject of legislation. They’transcended 
the powers granted them by congress. The 
consequence results, that the duty imposed 
by them is a nullity, and the exaction of it 
must be prohibited. 

I have said that the gqvernor and legisla- 
tive council of the territory of Orleans, inim- 
posing the tonnage duty in question, passed a 
law “inconsistent with the constitution and 
laws of the united states.” 

1. Their act in doing so was inconsistent 
with the provision of the constitution, which 
gives congress the power “to make all need- 
ful rules and regulations respecting the pro- 
perty belonging to the united states.” Con. U. 
S. art. 4, sec. 3. I have shewn, by author- 
ties, that the navigable water in question. 
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belongs to the people of the united states. 


They have confided to congress “the power ~~~ 


tomake all necessary rules and regulations 


binding exercise of that power, by the go- 
yvernor and legislative council of the terri- 
tory of Orleans, it would have been suf- 
ficient to. have shewn that the people of the 
united states, by their constitution, had not 
granted the. power to that body. But when 
the-people of the united states, the owners of 
the property, have not been silent on the sub- 
ject, but have confided its regulation to ano- 
ther Jegislative body, it dissipates every sha- 
dow of pretence, for the exercise of that 
power, by a legislative body, in whom that 
confidence has not been placed. 

}, 2. The imposition of the duty in question, 
was inconsistent with fhe constitutional pow- 
er of congress “to regujate cortimerce 
with foreign nations, ang qmong théfgeveral 
states.” Const. U. S. art. 1, sec. 8, itt is a 
duty imposed on the vessels of fopgigy na- 
tions, upon the. vessels of the several states 
entering ag.port of Louisiana. It is, there- 
fore strictly a regulation of. commerce, im- 
posed by a legislature, ta whom the power 
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was not confided, and we ought to suppose, 
in opposition to the will of congress; becanse, 
the power being committed to them, they 
have not acted on the subject. 

The exercise of power, to regulate com- 
merce, by two distinct legislative bodies, must 
necessarily be inconsistent. Ecce signum in the 
case before the court. The governor and legis. 


Jative council of the territory of Orleans, have 


made a regulation of commerce as unalterable, 
it is pretended, as the laws of the Medes 
and Persians; and yet the constitution informs 
us that congress can alter it, can regulate the 
subject just as she chooses, and when I open 
the laws of the united statesj1 shall shew, has 
not only altered, but abolished this pretended 
regulation. Even when the%mposition of any 
duties are permitted to the states, the con- 
stitution has cautiously subjected the laws im- 
posing“those dagies, to“ the revision and con- 
trol of @Wngress."yCgust. U.S. art. 1, sec. 10. 
3. The tonnage duty in question, is in- 
consjgtept with the clause in the constitution 
of the united states, which declares that “no 
state, without the consent of congress, shall 
lay any duty of tonnage.” art. 1, sec. 10. The 
governor and legislative council of the terri, 
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‘ navigating the bayou St. John, by the gover- 
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| . East’n District. 
iory of Orleans have laid a duty of*tonnage, “1°, ig02. 


Navigation Company to collect it. They have — 
declared, “ that:as soon as the company shall ~~ 
have improved the navigation of the bayou 
St. John, so as to admit, at low tides, vessels 
drawing three feet water; from lake Ponchar- 
train to the bridge, at the settlement of the 
bayou, then the president and directors of the 
company shall be entitled to have, ask, and 
receive, from every véjmel passing in or out of 
said bayou, a sum ngt exceeding one dollar 
for every ton of the admeasured burthen of 
said vessel, and so in proportion for every 
boat, of a burthen of less than one ton.” sec. 9, 
of the charter. The next section prescribes 
the mode of measuring, and ascertaining the 
tonnage of vessels passing through the bayou. 
A duty then hag been Jaid upon vessels 


nor and legislative council of the territory 
of Orleans. For reasons already urged, if 
that duty cannot be imposed by a’state, it 
cannot be laid by a territory. On that sub- 
ject, | may add, that the reason of the article 
of the constitution under consideration, ap- 
plies as forcibly to territories as to states. 
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ply ay But, if #he company should still attempt to 


.~~ shelter themselves under. the letter of the 
Tur S meen a ee 
Constitution, and make a distinction between 
Or.eans Nav. . ° . * 2 
Comeany. its application. to states and_ territories, 
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where, regarding its spirit, no distinetion 
exists, the shift cannot avail them at. this 
period, We are now a state, and no duty of 
tonnage can exist in the state of Louisiana, 
consistently with the constitution of the unit- 
ed states, without the consent of congress. 
The duty in questiqngis, a'duty of tonnage. 
It is so described by. the charter of the com- 
pany. sec. 9 & 10. It is imposed on all ves- 
sels domestic and foreign. It is,imposed for 
a public purpose, the improvement of a na- 
tional navigation for external commerce. It 
differs from tolls upon roads, bridges, and 
canals; these are imposed for the internal 
commerce and convenience of the states. It 
is. not a mere quantum merut, because the 
company are allowed fifty per cent. on their 
capital, and the rest of the duty goes to the 
state treasury. I see no solid distinction be- 
tween it and the ordinary duty of tonnage, 
imposed by congress,.on vessels using the 
waters of the united states. It has been im- 
posed withont the consent of congress, pre- 
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viously or subsequently given. It will not be Fast District. 
Metended that there has been an express ~~~ 


consent on the part of congress. But I — 

do contend, that the consent must be ex- Onsnans Nav. 
press, or the duty is not imposed according 

to law; and that, until the consent is express- 

ly given, it is exacted without the authority 

of law. It is expressly required by the con- 
stitution. A state of inaction, where neither 

assent nor dissent is given, will not satisfy this 

express requisition, because, to the validity of 

the duty, a state of action, a consent given, is 
required. It might as well be pretended, 

that an act of the senate and house of repre- 
sentatives, would be binding, without the sig- 

nature of the governor, or, that the consent of 

the governor might be implied, because he 

did not approve or disapprove the bill. As 

having a bearing on this point, I refer the 

court to 1 Poth. Oblig.n. 11, Brogdter vs. Vil- 

lere. 3 Martin, 326 & 502, and the case’ of 
Miltenberger vs. Cannon. 10 Martin, 85. 

The argument in opposition is this :—the 
govefnor of the territory was required by 
the act of congress, to report the acts of the 

governor and legislative council, to the 
president of the united states, to be laid he- 
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East’n District. fore whi ef a ial dats 
March, 1822. ore congress, hich, isappro of by 


—w\~ by congress, were to have no force. 1% 
vm." said this act was not disapproved of by 


Orieans Nav. ° 
Comrany, Congress, and therefore, it was approved, 


and is in force. This is a non ‘sequitur— 
If the governor and legislative council had 


use, to ostracise ten citizens, or decimate the 
people of the state, these acts would not 
have had force, nor have been executed by the 
judges, although not disapproved by con- 
gress. It is true, that ordinary acts of legis. 
lation were to have force, if not disapproved, 


press consent of congress was essential, be- 
cause expressly required by the constitu- 
tion. If any state, at the present day, should 
impose a tonnage duty, would the judiciary 
enforce that duty until the consent of con- 
gress was*€xpressed hy an act of congress? 
Would they admit, an implied approval and 
consent of congress because it was not dis- 
approved? They would not, because they 
had sworn to support and enforce the article 
of the constitation which I have cited. 

If we yield implicitly to the opinions of 
great judges. long expressed on points di- 


passed an act to convert my property to your’ 


but not acts to the effect of which, the ex- 
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rectly before them, we ought to give equal Fass District.’ 
confidence to the opinions of great legislators, ~~ 


ofilen reiterated on subjects peculiarly con- 


OruEans Nav. 


fded to them. The congress of the united Company. 


states is the most enlightened legislative 
body in the worl this article of the consti- 
tution‘has been peculiarly confided to them, 
and they have acted upon it under the obli- 
gations of an oath. If I shew, by a great 
many acts of congress, that they have believ- 
ed, ever since the adoption of the constitu- 
tion, that the term tonnage. duty, meant just 
such a duty as that before the court, and 
that such a duty could not be imposed but 
by the consent of congress, expressed by an 
act of congress, and, that a great part of the 
states, particularly those in which the con- 
stitution of the united states has been most 
studied, and best understood, have enter- 
tained the same opinion; I think this court 
~ cannot fail to give to the article of the con- 
stitution under consideration, the same con- 
struction. 

An act of congress, approved the 26th ‘of 
April, 1816, declares “ the assent of congress 
to an act of the general assembly of Virginia, 
entitled, an act to incorporate 4 company for 
Von. xt. 10 
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the purpose of improving the navigation of | 


James river, from Warwick to Rocket’s land: 
ing, passed the 22d of February of the same 
year.” An act of congress, of the 11th of Au. 
gust, 1790 (the year after the adoption of our 
constitution) declares the consent to the 
acts of several states, levying duties on the 
tonnage of ships or vessels. Among others, 
to an act of the state of Rhode island, entitled, 
“an act to incorporate certain persons, by 
the name of the River Machine Company, in 
the town of Providence, and for other pur. 
poses therein mentioned,” and an act of 
the state of Georgia, “ for laying and appro- 
priating a duty on tonnage, for the purpose of 
clearing the river Savannah, and removing 
the wrecks, and other obstructions therein.” 
An act of congress, approved The 27th of 
March, 1798, grants the consent of congress 
to an act of the commonwealth of Massachu- 
setts, entitled, “ an act to incorporate Tobias 
Lord and others, for the purpose of keeping 


in repair, a pier at the mouth of Kennebunk © 
river, and to grant them a duty to reimbyyse’ 
the expence of erecting the same.” The act . 


of 1799, concerning quarantine and health 


laws, contains this proviso, “ that nothing 
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herein, shall enable any state.to collect a duty 


of tonnage or impost without the consent of w.~ 


the congress of the united states thereto.” -An . 


declares, “ the’ consent of congress to an act 
ofthe legislature of Pennsylvania, so far as 
to enable the said state to collect a duty of 
four cents per ton, on all vessels which shall 


| clear out from the port of Philadelphia, for 


any foreign port or place whatever, to be 
expended in building piers in and otherwise 
improving the navigation of the river Dela- 
ware, agreeably to the intentions of said act.” 
For the foregoing acts of congress, I refer the 
court to Acts of Congress, 1816, p. 77, vol. 2, 
Dig. Laws of United States, 181, Vol. 3, ditto, 
35,126, 7. Vol. 4, ditto, 8.. And for similar 
acts to vol, 2, Dig. Laws of United States, 439, 
191, 2, 258, 533. Vol. 3, ditto, 319, 474, 586, 
423,641. Vol. 4, ditto, 686, 10, 165, 235, 348, 


| $24; arid Acts, 1816, p. 133, 


If congress had not believed their consent 
necessary in these cases, they would not have 


|| granted it; if the states had not deemed it es- 


sential, they would not have petitioned for it, 
Such is the construction which Washington, 
Adams, Jefferson, Madison, and the great and 
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actof congress, of the 28th of February, 1806, Comeanvy. 
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good men associated with them in the govern. 
ment of the nation have, under oath, given 
to this clause in the constitution. It-is too 
late for the defendants to expect a different 
construction from this enlightened tribunal, 
But the company in their answer, plead se. 
veral acts of congress, one of the 3d of J uly, 
1807 ; another of the 18th of April, 1814; and 
another of the 16th of April, 1816, which they | 
suppose supply the consent of congress requir. 
ed by the constitution. These acts grant 
certain lots of land to the Orleans Navigation 
Company, and nothing more. There is still 
another act which appropriates $25,000, to 
assist in completing the canal from the basin 
totheriver. It has been argued with irresist. 
able force, that these acts give no validity to 
the charter of the company, which it did not 
possess before. See General Ripley’s argument, 
7 Martin, 599, 600. But be that as it may, 
these acts surely do not affect the position | 
have taken. My position is, that the tonnage 
duty imposed in favour of the company, on |. 
vessels entering the bayou St. John, has never 
been consented to by congress, and therefore, 
that the exaction of it violates the constitu 
tion of the united states. It is answered, that 
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congress have given their consent to said 
tonnage duty, because they have given the 
Orleans Navigation Company land, and offer- 
ed them money. The conclusion does not 
follow from the premises. The Orleans Navi- 
gation Company may be constitutionally or- 
ganized, and possess a great many constitu- 
tional powers. But one power which it 
claims (that of exacting a duty from vessels 
entering the. bayou St. John, a navigable wa- 


- ter, belonging to the united states) is, without 
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the consent of congress, unconstitutional and 
void. Still in the exercise of its constitu- . 


tional powers, it commands the ‘interests and 
the affections of the government. It purports 
to be a company “ for improving the inland. 
navigation of the territory.” The great im- 
provement in contemplation, is the connec- 
tion of the lakes with the river by a canal. 
This is an object of immense public impor- 


- tance for the defence and commerce of the 


country. To effect it, congress granted to 
the company the land on which the canal is 
to be constructed, other lots, and offer them 
money. What is the effect of these grants? 
Merely, one would think, that the company 
had obtained from congress, gratuitously, a 
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ing through-this city. This little grant was 
the whole subject matter before congress. 
Not a member in that body imagined that he 
was legislating upon any other subject thana 
small strip of public land, which it was repre- 


sented, might be converted to public utility. 


But no, say the Navigation Company, we 
have circumvented congress, They thought 
they were granting us from their immense 
territories, a bagatelle of land, a mite from 
their treasury, because that was all we asked, 
But they have granted us what we did not 
petition for. By these acts, they have granted 
us, although they did not know it, their all 
important consent to the interminable exac- 
tion by us, of a high duty of tonnage on the 
vessels of a large portion of their fellow-citi- 
zens, sailing on a navigable water of the united 
states. Such are the preposterous preten- 
tions and arguments by which the company 
support their right to an oppressive and 
eeaseless extortion. In those acts which I 
have cited to the court, in which congress 
have expressly given their consent to ton- 
nage duties imposed by the states, they have 
cautiously limited the existence of their as- 
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sent to short periods; but here it is pretend- a 


ed, that by mere implication they have given sw. ~ 


it illimitably. wien Sane 


. Orveans Nav 
Congress, therefore, have neither expressly Comrany. — 


nor impliedly given their consent to the im- 
position and exaction of the duty of tonnage 
in question. But they have not been silent 
on the subject, they have prohibited its exis- 
tence by two acts of congress, before its im- 
position, and three since. By an act of con- 
gress, of the 27th of March, 1804, about a 
year before the imposition of the tonnage 
duty in question, on vessels navigating a na- 
vigable water within the territory of the unit- 
ed states, south of the state of Tennessee ; it 
was declared, “ that all navigable rivers 
within the territory of the united states, south 
of the state of Tennessee, shall be deemed to 
be, and remain public highways.” Ingersol’s —- 
Dig. 505. By another act of congress, pass- 
ed the 2d of March, 1805, and which must 
have been published in Louisiana, just about 
the time the governor and-his “ thirteen dis- 
creet inhabitants” were in divan, .to impose 
the duty in question, (July 5th, 1805) it was 
declared, “ that the inhabitants of the Orleans 
territory, shall be entitled to, and enjoy all 
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East’a District. the rights, privileges, and advantages secured 


by the ordinance for the government of the 
territory of the united states, north-west of 
the river Ohio.” 1 Martin, 170. What were 
those rights, privileges, and advantages? That 
“ the navigable waters leading into the Mis- 
sissippi and St. Lawrence, and the carrying- 
places between the same,” (that is, as ap- 
plied to another territory, navigable waters 
generally) “shall be commoh highways, and 
forever free, as well to the inbabitants of the 
said ‘territory, as to the citizens of the united 
states, and. those of any other states that may 
be admitted into the confederacy, without any — 
tax, impost, or duty therefor.” 1 Martin, 196. 
Congress thus sufficiently manifested their 
dissent from the imposition of the duty in 
question, by prohibiting it in anticipation; and 
the continuance of that dissent, must be pre- 
sumed, until their express consent be given. 
And I derive from the latter act of 
congress, a conclusive argument against the 
duty. It was the supreme law of the land, 
exempting the use of the bayou St. John from 
duty. But, the governor and legislative 
council of the territory, imposed the tonnage 
duty in question, on that use, in direct viola- 
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R ge . East’n District. 
tion of the restriction of their powers, to ‘March, 1822. 


- pass no act “inconsistent with the constitu- www 
Tue Stare 


tion and laws of the united states.” 

Congress so far from giving their assent to 
this duty, have, since its imposition, passed’ 
three acts inconsistent with ‘its’ exaction. By 
an act of the 10th of March, 1812, it is‘ de-: 
clared, that “ all navigable rivers and waters, 
. in the territories of Orleans’ and Louisiana, 
shall be, and forever remain, public high- 
ways.” Ing. Dig. 523. By an act of the 20th 
of February, 1811, to enable people of the 
territory of Orleans, to form a constitution 
and state government, it is declared “that the 
river Mississippi, and the navigable rivers 
and waters leading into the same, or into the 
the gulph of Mexico, shall be common high- 
ways, and forever free, as well to the inhabi- 
tants of said state, as to other citizens of the 
united states, without any tax, duty, or toll 
therefor, imposed by the said state.” Dig. 
L. U. States vol. 4, 329. By the act for the ad- 
mission of Louisiana into the union, it is de- 
clared, “that it shall be taken as a condition, 
upon which, the said state is incorporated in 
the union, that the river Mississippi, and the 
navigable rivers and waters leading into the 
Vor. “x1. 1] 


vs. 
RLEANS Nav. 
Company. 
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same, and into the gulf.of Mexico, shall be 
common highways, and forever free, as well 
to the inhabitants of the-said state, as to the 
inhabitants of other states, and the territories 
of the united states, without any tax, duty, 
impost, or toll therefor, imposed by. the said 
state, and that the above conditions shall be 
considered, deemed and taken, fundamental 
conditions and terms, upon which the said 
state is incorporated in the union.” Dig. L. 
U. States, vol. 4, 402. 

From the latter act, I derive, of all others, 
the most serious argument against the exaction 
of the tonnage duty in question. By it congress 
have declared (and our state, by its incorpo- 
ration in the union, have agreed to the decla- 
ration) that they have never relinquished the 
sovereignty of the bayou St. John, nor con- 
sented to any duty of tonnage imposed on 
vessels using it; and that Louisiana is a state, 
only on the fundamental condition, that the 
said navigable water shall forever remain 
fyee to every body, without any duty imposed. 
hy the said state. If the duty in question, 
had been constitutionally imposed, if the 
charter of the company were perfectly unob- 


jectionable, if no one could have said a word 
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against either, under the territorial govern- East» District 
ment, this compact between congress andthe wv~ 


state, and the people of Louisiana, put an end 


oe , On.eAns Nav. 
to that charter, so far as it imposed that daty. ‘Comrise. 


In doing this, congress, our state and peo- 
ple, may have acted with great injustice 
to the late territory of Orleans, and the Navi- 
gation Company incorporated by it. But the’ 
act is done, and cannot now be revoked.. We 
cannot give up our state sovereignty, and we 
hold it only on condition’ that no person 
shall pay for using the bayou St. John. Those 
who’ are injured, can only petition our legis- 
lature and congress, for redress. This court 
holds its authority under the constitution and 
laws of the state of Louisiana; and has 
sworn to support them, and the constitu- 
tion and laws of the united states. It is a 
fundamental law of the relation existing be- 
tween these two ‘powers, ‘that the navigable 
water, called: the bayou St. John, shall be 
free to the citizens of the united states, and of 
this state, without any tax, duty, impost, or toll. 
One of those powers, the state, under which 
you hold authority, now calls upon’ you to 
protect the citizens of this state, and all oth- 
ers, in the rights guaranteed to them by that 
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a fundamental law. You must do it by the 


“~~ sacred solemnity of an oath. 
Tue StTaTE eta eae : 
vs. This is the true exposition of our relation 


Orieans Nav. . . 
Comrasy, With the united states. Now for the quibbles 


ofthe company. It will be said, the compact 
guaranteed the citizens against a duty impos- 
ed by the state, but the duty of tonnage in 
question, was imposed by a territory. The 
answers are numerous; I will trouble the 
court with but one. I answer, that no laws 
exist in this state, but by authority of the 
state; none cam be carried into effect but by 
officers appointed by thestate.. The territory 
of Orleans, its authority and laws, expired 
with the formation of our constitution. By a 
clause in that constitution, all laws in force in 
the territory, not inconsistent with the con- 
stitution, were retained in full effect: sec. 4, 
Sched. Const. Ifthe duty exists, it was revived 
by this clause, and. was therefore imposed 
by the state, nat the ¢erritory.. By this clause 
most of the laws of;the territory were re- 
enacted, and put in force throughout the 
state of Louisiana. Some were not re-enac- 


. ted but expired. Among these, was that part 


of the act organizing the Navigation Compa- 
ny, which imposed a duty on persons naviga- 
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| ting the bayou St. John, at this period ce 
tainly a navigable stream. Because the act 
of congress, for the purpose of enabling us to 
form a constitution and state government, had 
required, as the basis of our constitution and 
slate government, that the bayou should be a 
common highway, and forever free to the citi- 
gens of the united states, and others, without 
any tax, duty, impost, or toll therefor imposed 
bythe state. Now the constitution, formed on 
this basis, could not revive and re-enact a 
law, exactly repugnant to it, a law imposing 
the duty prohibited. 

But again, the act of congress speaks of navi- 
gable waters “ leading to the gulph of Mexico.” 
Anable advocate of the company, maintained 
strenuously (because he had no other resource) 
that the bayou St. John did not lead into lake 
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Ponchartrain; but on the contrary, made from 


i,and of course, run up the Mississippi, to 
the place where we have ordinarily supposed 
itheaded, (see the argument, 7 Martin, 623.) 
This almost equalled the imagination of a 
Virginia poet, who among other flights of fan- 
cy, sung.:— 


Up Shockoe hill the ships of burthen steer.” 
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But even this resource did not meet the law; 


for as a road may lead up or down hilly ‘tog 
given place, so the bayou St. John, whether 


it run up stream or down, might lead. its ng. | thi 


vigator to the gulf of Mexico. The same 


advocate was not more at a loss here. ‘The 
bayou St. John leads to lake Ponchartrain, 


the lake to the Rigolets, and the Rigolets to 
the gulf of Mexico; and therefore he: is ep, 
titled to fifty per cent. per annum, on his:ca 


pital, out of the pockets of poor people. a 
‘erat demonstrandum. . 

It has been suggested by the court, that, if : 
the Navigation Company acquired the night 


to exact the tonnage duty in question, they 


were protected in the enjoyment of that right, 


even against the power of congress, by: the 


third article of our treaty with France; and 
which is sanctioned by the fourth and. fifth 


articles of the amendments of our constitu 


tion. The treaty provides, that the inhabi- 


tants of the ceded territory shall be. protect: 


ed in the free enjoyment of their property, 


and those articles of our constitution gene’ 
rally, that the people shall be secure in their 


property, and that the same “ shall not be 
taken for public use without just compensa- 
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| tteaties, is not applicable to the corporation 
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at, t a East’n District, 
tion.” . We are not claiming the vested pro- Me, 


perty of the company. Let them keep that, ~~~ 


ents - “ . Tue State 
and use‘ it in the exercise of their constitu- on F 


tional powers. We are contesting their right _ ry 
demand property, or which is thé same 
thing, money from us. They pretend con- 
gees have granted them a right to demand a 
tonnage duty from us. If congress have, it is 
aright. granted upon the intrinsic condition, 
that congress has the great power of rescind- 
ingit when they may think the public good 
requires it. “ A corporation legally estab- 
ished, may be dissolved by an act of the le- 
gelature, if they deem. it necessary or conve- 


which the existence of said corporation is 
nt warranted by treaties.” Civil Code, 92, 


heancient law of the land, and. the excep- 
ionin favor of corporations guaranteed by 


before the court, inasmuch as their charter 
ws granted subsequently to the treaty men- 
tioned. Even if a state be restrained by the 
stitution of the united states from dissolv- 
wacharter, congress are not. Con. U.S. art. | 
se. 10,n.1. The parliament of Great Bri- 
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tain possessed this power. 4 Wheaton’s Rep, 


India Company. The measure was advocat. 


ed by Burke, Fox and Sheridan; ‘by theta | 
lents of that nation, and opposed by its wealth, 


which finally prevailed. Congress are as om 
nipotent here, with regard tosubjects confided 
to them, as parliament inGreat Britain. The 
company, therefore, possessed the right of 
demanding the toll in question, upon: this 
legal condition, that it was defeasable at the 
will of congress. If the permission to demand 
the duty has ever been given, by the act ad- 


mitting us into the union, it has been taken | 
away. The permission to demand the ton | 


nage duty in question, cannot, therefore, be 
considered property to which the treaty and 
amendments to the constitution are applica- 
ble. If it be so regarded, the argument isa 
two-edged sword; it cuts more in our favor 
than against us. If the right to demand a 
duty of those navigating the bayou, is such 
property as might be protected by the treaty 
and constitution, the pre-existing right of the 
inhabitants of the ceded territory, and the 
citizens of the united states, to navigate the 
bayou free of toll, was equally a property 
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ea . ‘ 
_ which the treaty and constitution sanctified to Fan’e Ser 


- them. The grant to the company of the right- ~~~ 
Tue State 


to demand toll: from them for that navigation, 
was an invasion of that property, by taking 
itentirely: from them. ..The toll is imposed.on 
vessels of one ton burthen and less.. The evi- 
dence shews, that the improvement of the 
bayou could be of no value to them, and even 
to much larger vessels.. The property of the 
owners of them, therefore, has been “ taken 
for public use, without just compensation.” . 

.. The governor and legislative council of the 
territory of Orleans; were expressly prohibit- 
ed by the act of congress, creating them, from 


- «the primary disposal of the soil of the united 


states.” ‘The soil on which the canal Caron- 
delet has been dug, from the bayou to the 
basin, belonged to the united states at the 


time the Navigation Company was organized. 


Several of the witnesses prove, that it was 
dug by the baron Carondelet,-for a public 


highway. “ ‘I'he soil of a highway is public * 


property.” Renthorp vs. Bourg. 4 Martin, 


97° The soil of the canal, therefore, belong- . 


ed to the king of Spain, and the united states, 
as his successors, have only to establish. his 
title, in order to shew title in themselves, un- 


VoL. xr. 12 





OrueEans Nav. 
Company, 





89 































90 


CASES IN THE SUPREME COURT 


East'n District. ¢j] a grant from them is produced. See Mo- 


March, 1822: 
PQPrYyey 
THE State 
vs. F 


Orieans Nav. 


Company. 


therefore clear. 


reau & Carleton’s translation, Part. 1st vol. 183, 
And also 4th vol. Diy. L. U. S. 112, 361. The 
company shew no grant from the united states, 
because they have none.'.They claim the 
soil of the canal, under their act of incorpo- 
ration. But the governor and ° legislative 
council had no right to grant that soil to them, 
In doing so, they transcended their powers, 
and the grant is void. Indeed, if the gover. 


nor and legislative council could have dispos. 


ed of the soit of the united states, the com- 
pany have not acquired a title to it in the 
mode pointed out by the legislature in the 
%th section of their charter. 

But the company contend, that the act un 


der which they claim, was reported to co- 


gress, and was not disapproved. On the con- 
trary, congress granted them other lots of 
land; their title to the soil in question is 
I answer, that congress 
sufficiently disapproved the act, by expressly 
prohibiting it. The reasoning of the compa- 


ny familiarly illustrated, would be laughed at. 





My neighbour grants Tom Stiles five hundred 
acres of land, which belong to me. I did not 
authorise him: on the contrary, I expressly 








OF THE STATE OF LOUISIANA. GL 


prohibited him from doing so, in the pres- gen 
ence of Stiles. The grant is, however, repor- wr-w 
ted to me; I say nothing: on the contrary, — 
| afterwards give Stiles one hundred acres of ee 
land. What is the consequence ? One would 

think simply, that Stiles was the proprietor of 

one hundred acres of land. Ono, says Stiles, 

you knew what your neighbour did, you kept 

silence; nay, you afterwards gave me one 

hundred acres; you have therefore clearly 

given me also the five hundred acres, 

Quid rides, (I might say to any one of the com- 

pany, for there is not one of them that would 


not laugh at such logic.) 
Quid rides ? mutato nomine, de te Fabula narratur. 


It is then clear, that the soil on which the 
canal is dug remained in the united states. ' If 
the title were now litigated, between a grantee 
of the united states and the company, (and 
this is the test) there is not a judge in the 
world but would decide in favor of the 
| grantee. The lands of the united states are 
conveyed by grants, in pursuance of acts : of 
congress, expressly authorising them. The 
one party could shew a grant, the other could 
not. The canal Carondelet then, still be- 
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"Mareh, 1822. Ongs to the united states. The consequence. 


-~ is necessary, that all the citizens of the uni- 
THe Statg 


vs. ted states have a right of way through the 


OrEans Nav. es 
Comranx. canal, free of duty; because all the citizens 


of the united states have a free and common. 


right of passage over the water, and unappro- 
priated soil of the united states. No person 
has a right to hinder or incumber their pas- 
sage, but by authority of congress. Congress 
have granted no such authority; on the 
contrary, they have prohibited the private 


appropriation of the public land and water, 


by many acts of congress. 


But the company mantain, that the state 


has no right to question their title to the 
property, on the ground that it belongs to the 


united’ states. They are mistaken, we have — 


this right. The 3d law, 32d title, 3d Partidas, 
declares, that any individual may forbid 


another from erecting new works on public: 


places: Para st comengando algun ome a labrar 
algun edificio de nuevo en la plaga o en la calle o 
exido comunal de algun lugar, sin ortogamiento 
del Rey o del concejo en cuyo suelo lo fiztesse, 
estonce cado uno de aquel pueblo le puede vedar, 
que dexe de labrar en aquella labor. The 9th law 
prescribes the proceedings before the judge, in 
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is public, the defendant, that it is private. 


dant’s title, on the ground that the title is in 
the public, the very case before the court. 
Now, if we may contest the right to erect the 
new works, to construct the canal,. on the 
ground that the place is public, it is very 
clear, that we may, on the same ground, con- 
test their right to demand toll of us, in conse- 
quence of the construction of those works. 
This is plain reason. We all have a right of 
passage over the land of the united states, 
while it remains public. If any one impede 
that right, may we not ask, have you.a grant, 
is it private property, and no longer public? 
fl am charged to pay you twenty pounds 
when you are of age, if the money is demand- 
ed, may I not ask are you twenty-one ? 

The canal Carondelet is therefore a public 
highway of the united states, because it is 
proved by the witnesses, to have been a pub- 
lic highway of the king of Spain. It has never 
heen legally alienated as to its substance or 


4 use. It is therefore free for the use of all 


the citizens of the united states, without any 


/ 





case he that is forbidden does not desist. The Eas» District 
plaintiff, to succeed, must shew that the place ~~~ 


eae Onteans Nav. 
The plaintiff therefore, contests the defen- ‘Comme, 
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East’n District. tol], The state demands of this court to pro- 
~~ tect her citizens in the enjoyment of this use, 


Ornueaws Nav. 





If the charter of the company was rightful. 
ly granted, we contend, on behaif of the state, 
that it has been forfeited by the nonfeasance 
of the company, in not completing the naviga- 
tion from the bayou St. John, to the Missis. 
sippi river. “A community or corporation, 
legally established, may be dissolved by the 
forfeiture of their charter, whén the commu- 
nity or corporation abuses their privileges, 
or refuse to accomplish the conditions op 
which such privileges were granted, in which 
case, the corporation becomes null and void 
by the effect of the violation of the conditions 
of the act of incorporation. Civ. Code, 92, art, 
' 22. An attentive perusal of the 9th section 
of the act organizing the company, will con 
vince any person that it was the intention of 
the government, in granting the charter, to 
have the navigation completed from the bayou 
to the Mississippi. The canal from the bay 
ou St. John to the river, is the only canal 
specially pointed out by the legislature. All 
other improvements, were, by the terms of the 
charter, left to the discretion of the company. 
It was optional with them to make the im 
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provements or not, and the emoluments to be eae 
received were conditional. But with regard wow 
to this canal, the legislature declared, not #f, bran Yas 
but when the company shall have made such “aa 
and such parts; and finally, “ when the commu- 

) nication between the said navigation and the 

river Mississippi shall be made complete,” they 

shall be entitled to proportional tolls. The 


legislature, therefore intended, that the work 


4 | should be made complete, and the company, 
a by accepting the: charter, acceded to that in- 
* | tetition. : 

8, ‘The completion of the work by the com- 
mn | pany, was therefore a matter of compact be- 
ch | tween the parties: The government has an 
id | immense interest in ‘the: completion of the 
nS | wavigation. If it had been complete at the 
art | time of the late invasion, our gun-boats might 
iot | jaye been ‘saved, and the British army 
om | destroyed. The state has strictly a pecuniary 
nf | interest. If the navigation were complete, 
7110 | the revenue from it would be greatly enhane- 
aye ed. The surplus; beyond fifty per cent. on 
bay: the capital stock of the company, is reserved 
anal othe state. There is a compact then, that 

A a the work shall be completed by the company, . ° 

ihe and the government, who have granted immu- 
pany |. é 
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Bast’n District. nities to the company, on this. condition, are 
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and were, interested to the last degree, that 
it should be completed with the least possi- 
ble delay. What time then shall be allowed 
for its completion, in as much as none has 
been specified in the contract? In the most 
ordinary contract, without a limitation, as to 
the time for performance, a reasonable time 
must be allowed, because that is the pre. 
sumed intention of the parties. The same 
rule must be applied to the present case. If 
then, we shew that the company have had the 
means, since the year 1816, of finishing the 
work from the basin to the river, and have‘not 
yet commenced it, surely the court will think 
it now time that the state should receive back 
those powers and privileges, which were grant 
ed only in consideration of the advantages she 
expected from the completion of the work. 
In 1816, the canal was completed to the 
basin. The company were not in debt, a 
their’ books, before the court, shew. They 
then commenced receiving tolls on vessels 
arriving at the basin, which have yielded them 
large dividends ever since. Those tolls 
alone, would have enabled them to com 
mence the canal from the basin to the river. 
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But that same year they sold lots, as the evi- East's District. 


dence shews, to the amount of $98,000; besides 


which, congress had appropriated $25,000 vs, 
: af Or.Eans Nav. 
for the particular purpose of completing the Company. 


canal. With these sums, they might before 
this time, have finished the canal, and yet, 
regardless of the spirit of their contract, of 
the interest of the united states, and of the 
state who have granted them a charter fool- 
ishly liberal, thoughtful only of their own 
pockets, they have not yet commenced the 
canal, which should have been finished. If 
ever a contract was annulled on the demand. 


of one party, for non-performance by the 


other, the state is entitled to that relief, with 
regard to the contract before the court. 

It will be urged, that the charter of the 
company has been acquiesced in seventeen 
years, by those who were interested to oppose 
it; that the national and state legislatures have 
passed many acts respecting it; that it has 
prosecuted and defended suits in our courts, 
without the constitutionality of its powers be- 
ing questioned; that opposition to its powers, 
has not been made until the company have 
expended large sums of money for the public 
benefit, which it will loose if it be successful. 
Vou. x1. 13 
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From these sources, an argument will be de- 
rived in favor of the powers of the company 
communis error facit jus, it will be said, and the 
case of Rodgers vs. Beiller. 3 Martin’s Rep. 371, 
Stewart vs. Laird, 1 Cranch, 309, and M’Cuyl- 
lough vs. the Bank of Maryland, will be cited in 
support of the argument. It is an argument 
which has weight, and requires refutation, 
and the circumstances on which it is founded, 
explanation. 

The people peculiarly interested to oppose 
the impositions of the company, have but very 
lately obtained a voice in our legislature. In 


1812, they were annexed to the state. The | 
war continued until 1815, during which time — 


they brought but little cotton to market, be- 
cause it was valueless. Since that period 
their complaints have been incessant and loud. 
And since the year 1816, when the sufferers 
brought their first crop to market, and began 
to complain, I recollect no act of congress, 
nor of the state legislature, respecting the 
company, but that before the court, which 
calls them to account. They have since 
appeared in two suits only, the one with 
Delacroiz, in which they were compelled 
by this court to do that justice which they 
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refused, and to which every private company 





would have been compelled, and the suit 
with the schooner Amelia, in which their 
pretention to demand toll from her, was suc- 
cessfully resisted, and. the constitutionality 
» of the demand seriously questioned. The 
t acts of congress, and of the state legisla- 
*' ture, in favor of the company, previously to 
s that period, were passed, because no person 
‘4 was interested to oppose them. If those who 


E are substantially my clients on this occasion, 


44 had had that interest, they had no voice in the 


national or state legislature. In passing those 
acts, therefore, in favor of the company, the 
eagle eye of interest did not examine the 
detail of the charter. It imported to be a 
charter for the improvement of internal navi- 
gation. That was an object worthy of favor, 
and received it abundantly. But it was not 
particularly observed, that it was to be par- 
tially effected by the imposition of an uncon- 
stitutional duty. 

The maxim on which this argument is found- 
ed, communis error facit jus, cannot be law in 
the sense in which it is applied. It is true, 
long usage on indifferent subjects, may grow 
into law, but error is always error, and a great 
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but can never make right. That the com. — 


pany have exacted money, without the au- 
thority of law, seventeen years past, is no 
reason why they should continue to exact it 
seventeen years to come. They have exact 
ed a tax seventeen years without law, because 
the voice of the poor they have oppressed; 
has not, until now, been heard by the drowsy 
justice of the country. It is time that justice 
should sleep no longer. 

The alarm of the defendants, lest they 
should be ruined by the loss of the capital 
they have expended for the public good, is 
more sounded than felt. The great and 
generous state of Louisiana, has never suf 
fered the services of a single individual to 
pass unrewarded. She will never. -In the 
exercise of her generosity, she is prosecuting 
this suit for the protection of her weak citi- 
zens against the extortions of the strong. If 
the latter have “ done the state some service,” 
they may rely with unbounded confidence, 


on the same generosity, for ample remuners; 


tion. 
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Workman, for the defendants. This suit East’n District. 
is brought in pursuance of a resolution of w\-—~ 


the general assembly, requiring the attor- 
ney-general, to issue out of the first dis- 
trict court, a scire facias, to ascertain—first ; 
the constitutional validity of the charter of 
the Orleans Navigation Company; and se- 
condly, whether the same, if constitutional, 
benot forfeited by reason of the nonfeasance 
and malfeasance, the illegal and oppressive 
actings and doings of the company. 

This is a prosecution then, instituted at the 
command of the highest deputed authority in 
this commonwealth. It is entitled, therefore, 
to the most respectful, the most patient, the 
most solemn investigation. If the high party, — 
plaintiff in the suit, had confined himself to 
directing an enquiry into the constitutional 
validity of the charter of my clients, I should 
have proceeded at once to the question at 
issue, without permitting myself to make any 
remarks on the motives or causes in which 
the suit had originated. But when this power- 
fal prosecutor, not only orders, but under- 
takes to decide on the merits of the prosecu- 
tion; when he adds to the weight of his au- 
thority, all the force of his reasoning powers 





Orveans Nav. 
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prema and his eloquence, we must be permitted, in | the 
~~ our own defence, to examine freely the prin. hear! 

= ciples and arguments which he is pleasedto | & 

pe employ, not to judge but to pre-judge our 
cause. For he does not, as the court will TI 
presently see, resolve that we shall be tried, | inter 
until he has previously, and very positively tive 
proclaimed, that we ought to be condemned. inde 
This mode of proceeding, though extraordi. be e: 
nary, is not original. It was used by the Bri. but t 
tish parliament in 1794, when they declared, | worl 
by resolutions of both houses, that certain and | 
persons, whom the government intended to | — T! 
iry as traitors, were really guilty of treason; | this: 
A British jury defeated the mistaken zeal of | prea 
their parliament; and the judiciary of Loui 1. 
siana will, I trust, with equal freedom and | the « 
firmness, resist the erroneous doctrines and certe 
declarations of her legislature. There is | coun 
another precedent for this practice, of much | bya 
higher antiquity, though perhaps not quite so 1805 
authentic. The reporter is Virgil, who tells 2. 
us in language much better than we find in repe 
the writings of our lawyers, or even in those com 
of our legislators, that one of the rulers of the: by t 
infernal regions, first condemns and punishes 
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the accused, and afterwards grants them a East's District. 





: March, 1822. 
hearing :— aan 
Gnossius hac Rhadamanthus habet durissima regna, — 
Castigatque auditque dolos. Orxeans Nav. 
gos 7 oer Company. 


The character of my clients, as well as their 
interest, requires me to examine the legisla- 
tive declarations in .question. Lord Coke, 
indeed, assures us, that a corporation cannot 
be excommunicated, because it hath no soul; 
but though it cannot be damned in the next 
world, it may, by calumny, be rendered odious 
and infamous in this. 

The resolutions, in obedience to which 
this suit has been brought, have the following 
preamble :— 

1. “« Whereas, doubts are entertained of 
the constitutional validity and obligation of a 
certain charter granted by the goyernor and 
council, to the Orleans Navigation Company, 
by an act, bearing date the 3d day of July, 
1805 ; 

2. « And whereas, numerous complaints of 
repeated violations of said charter, by said 
company, have, from time to time, been made 
by the good people of Louisiana, and others 
navigating the waters of lake Ponchartrain; 
3. * And whereas, highly favoured mono- 










OruEans Nav. : ° : . . 
Comranx. manifestly, in their oppressive operations, to 
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East'n District. nolies and exclusive privileges are, in their 
~~ nature, adverse to and incompatible with, the 


genius and spirit of a free people; tending, 


the alienation of the affections of the citizens 
for their government; and whereas, it is ex. 
pedient, and at all times desirable, that the 
people should distinctly understand their 
rights, as well as the nature and interest of 
corporate institutions, existing under the co. 
lour of legal authority.”— 

And then, the legislature proceed to au- 
thorise and require the attorney-general to 
issue out a sctre factas, to ascertain the points 
stated at the opening of my argument. 

As to the doubts mentioned in the first pa- 
ragraph of the preamble, it is greatly to be 
regretted, that they did not occur to the le- 
gislature, nor to any of its enlightened men- 
bers, nor to any of the persons interested in 
the navigation of the lakes and the bayou St. 
John, until sixteen years after our charter 
had been granted, and a sum of $375,000, 
had been expended by us, in rendering that 
bayou, and the canal of Carondelet navigable: 
no such doubts ever occurred to the former 
legislatures of this state. by whom some acts 
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in our favour were passed, nor to the con- 


gress of the united states, who have passed wr ~ 


many acts recognising our institution, and 


judiciary, by which several suits, for as well 
as against this corporation, have been decid- 
ed. The supposed complainants, it is pre- 
tended, were unrepresented for many years 
in our legislature, and therefore could not 
make their hard case known. This apology 
will not avail them; for any person whatever 
might have contested the validity of our char- 
ter, whenever he might be sued, or his pro- 
perty seized, to pay the required tolls. 

With respect to the numerous complaints 
of the violation of our charter, declared by 
the second paragraph of the preamble, to 
have been made against us, the record be- 
fore this court, not only does not contain one 
word, to justify, excuse or extenuate this part 
of the preamble, but it does contain full and 
unquestionable evidence, to prove that if any 
such complaints were ever made, they must 
have been unfounded. Notwithstanding all 
the zeal and diligence of the counsel by whom 
this prosecution has been so ably conducted, 
they could not produce a single witness to 
VoL. x1. 14 





East’n District. 


‘ ‘ , Or.Eans Nav. 
even granting us their assistance; nor to our Company. 
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accuse us of any malfeasance, of any one 
illegal or oppressive act. What can have be. 
come of all “the good people of Louisiana, 
and others navigating the lake Ponchartrain,” 
by whom these numerous complaints against 
us have from time to time been made ? Have 
they all concealed themselves in disguise, 
like the army of Prince Prettyman, in the re. 
hearsal; or melted into thin air, like Pros. 
pero’s spirits; or vanished all at once like the 
Wierd sisters on the blasted heath ? Not one 
to be found to state his grievances against us} 
not one to support this strong and harsh 4. 
sertion of his representatives !—On the cos 
trary, it is shewn on this record, by irre. 
fragable testimony, that far from abusing 
our privileges, we have exercised them 
with almost unprecedented disinterested- 
ness and moderation; that we have never 
demanded much more than one half the 
mount of the tolls we were entitled to exact, 
even though our capital, actually paid down 
in cash and expended, was for many years 
altogether unproductive; and even now, has 
yielded on the whole, but little more than at 
the rate of five per cent. per annum; a divi- 
dend not half what is usually given by our 
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7 . . 5 . . 
banking and insurance companies; and that ©ast’n District. 


1e March, 1822, 
the whole of the tolls, on a cargo of cotton, Ww. ~ 

e- THE Statr 
from fort St. John to the basin, would not vs. 

‘a, Orverans Nav. 


» | amount to the one-third of one per cent. on Company. 
the value of such a cargo, at the present 


ist 

ve | prices. 

6, All this will appear manifest on a view of 
. | the evidence produced by us at the trial 


of the cause in the court below. Paul La- 
he | nusse swears, that he knows that the whole 
rip | stock of the company has been paid up, and 
s; | also that the whole of the tolls received by 
i. the company, and their capital, has been ex- 
yj. | pended on the amelioration of the navigation 
re. | of the canal and bayou, and the proprietors 
ng of the stock remained some years without re- 
em | celving a single cent of dividend on their 
od. | shares. 

- Louis Blanc swears, that he knows that 
». | until the navigation company removed the 
ct, | obstructions at the mouth of the bayou, that 
wn | i the winter as well as the spring, vessels 
ars | Jrequently, when loaded with pitch and tar, 
has | and with cattle, were obliged to throw their 
,at | cargoes over-board; that in 1804 and 1805, 
ivi | Vessels of 20 tons could scarcely get in to the 
our | bayou bridge; and that since the establish- 
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ment of the company, he has seen three 
brigs, of 150 tons each, at the same place. 
Louis Alard swears, that in the year 
1800, the navigation of the bayou and the 
canal were much obstructed by sand bars, 
chicots, and various other impediments; that 
he has know a schooner to remain for three 
weeks aground on the sand bar, which was op- 
posite to Marigny’s canal; and has often seen 
other vessels aground on the other bars; that 
as to the bar at the mouth of the bayou, he 
has seen it often with very little water on it, 
and recollects a chalan belonging to his father, 
which was at that period employed in car- 
rying shells, remaining eight days abandoned 
on the bar outside, aground, for want of water, 
although this chalan drew only from a foot to 
fourteen inches water ; that in ordinary times 
of low water, there was about two feet to two 
feet and a half water on this bar; that the in- 
habitants on the other side of the lake learned 
from practice, to discover when the water was 
high or low on this bar, and sometimes remain- 
ed a month at home, waiting for a rise of 
water on it; that when the water was very 
low, he has known a hunter’s pirogue touch 
going over this bar; that a number of chalang 
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were then kept at fort St. John, for the pur- g ey 


pose of unloading vessels, to enable them to ~~~ 


, Tue § 
cross this bar; that the expence (whenevery "us 


: OrveEans Nav. 
thing was cheaper than at present) for un- Company. 





loading a vessel of 20 tons, and putting the 
cargo into the chalans, to enable the vessel 
to cross the bar, would have been about $30, 
if the vessel was loaded with tar or pitch, or 
other articles of easy transport; that besides 
the inconvenience of unloading the vessels at 
the bar, the chalans were compelled on ac- 
count of the several other bars inside, to take 
their loading up as far as the bayou bridge, 
by which means the cargoes of the vessels 
were often damaged in bad weather; that at 
the time of his arrival in this country from 
France, the canal Carondelet, although very 
recently finished, was even then so obstruct- 
ed, that only very few of the smallest sort of 
vessels entered it, for fear of being left by the 
fall of the water, and not being able to get 
out; that at the time of the cession of this 


country to the united states, this canal was so 


much abandoned, that even in high water the 
number of vessels which entered it was so 
small, as hardly to be worth mentioning ; that 
in general, the obstructions of the navigation 
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of the bayou were so numerous and so great, 
that he is convinced that at the above period 
the persons having occasion to transport goods 
or produce on it, would willingly have paid 
double the duties which are now exacted by 
the navigation company, to have the advan- 
tages which are enjoyed at present; that the 
whole of the trees which obstructed the navi- 
gation of the bayou, have been cleared out, 
except one or two, which, in very low water, 
still embarrass the navigation; that at pre- 
sent vessels of 40 to 45 tons, pass without any 
obstacle at low as well as at high water; 
that vessels of 150 tons have lately entered 
the bayou; that vessels of from 40 to 60 tons, 
from Pensacola, Havana, and from the differ. 
ent northern states, now arrive at the basin 
of the canal Carondelet ; and that in the years 
1811 and 1812, the navigation of the bayou 
St. John, was so much improved by the com- 
pany, that chalans were no longer employed 
to unload vessels on entering or going out, 
This testimony of Alard, is corroborated 
in every important particular, by that of 
Guillaume Benite. He swears, that there is 
as much difference between the present and 
the former state of the navigation of the bayou. 
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s . East’n District. 
and of the canal, as between day and night; ‘March, 1822. 


that at present he knows a vessel carrying “~~ 


550 barrels, that enters the bayou without 
touching, and goes out also; and that for- 
merly a vessel of any tolerable size, loaded 
with lime, could not approach the bar at the 
mouth of the bayou, without considerable 
danger. 

Judge Pitot, who has been acquainted with 
the navigation in question for about twenty- 
five years past, testifies to the same effect 
as the preceding witnesses. He states, 
that he came to this country from Pensa- 
cola, by the way of the bayou St. John, in a 
small vessel of 18 tons; that on his arrival at 
the bayou, he was informed by the captain that 
he must pass the night there, unless he would 
go up to the bridge in a pirogue, which he 
did, and left the vessel out side; that at this 
time there was not more than ten or twelve in- 
ches water on the bar; that in the year 1796, 
there were two or three small schooners in 
the basin of the canal Carondelet, but it was 
so filled up that they remained taere two or 
three years before they could get out; that 
the navigation of the canal had entirely ceas- 
ed, except in extraordinary high water; that 
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as to the bayou, at the time of the establish- 
ment of the company, he knows, that besides 
the sand bars in the inside of the bayou, there 
were ten or twelve places where it was im- 
possible to pass, except in high water, from 
the logs which obstructed the bayou; that 
vessels which formerly made one voyage 
a month, after the establishment of the com- 
pany, made four voyages a month; that the 
canal Carondelet was dug by order of the 
baron Carondelet, for the public use, and no 
toll was paid by vessels entering it; that this 
canal was entirely useless two years after it 
was dug, and was almost filled up, witness 
having crossed it often when dry. 

Joseph Rabassa confirms every thing ab 
ready stated respecting the former, and the 
present state of the navigation of the bayou 
St. John, with which he has been well ac- 
quaited for twenty-three years past. He also 
swears, that at the time of the cession of this 
country to the united states, or about a year 
and a half after, the basin of the canal Caron- 
delet was almost filled up, and also the canal 
itself, as far as the halfmoon; that when the 
roads are good, it would cost about ten dollars 
for cartage, to load a vessel of 20 tons burthen, 
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at the bayou bridge; (that is, as I understand East’n District. 


it, to cart the cargo from this city to that 
bridge) that since the improvements made by 
the navigation company, the bayou is naviga- 
ble for vessels drawing six feet water; and 
on the bar outside, there is always three feet 
and a half water, at the lowest water; that 
vessels drawing three feet water come up to 
the basin of the canal; and in high water, 
vessels drawing five feet, enter the canal; 
that vessels of the burthen of from 50 to 70 
tons, trade to the bayou and basin from Ha- 
vana, Pensacola, and the northern states; 
that there may be upwards of one hundred 
vessels employed in the trade on the bayou 


| and the basin; that he knows that the im- 
| provements he describes in the. navigation of 


the bayou and canal, are entirely owing to the 
works of the navigation company ; that he has 
worked at these himself, and that when em- 
ployed in depening the bar at the mouth of 
the bayou, and had got eight feet water on it, 
next day, by a strong north west wind, it would 
be diminished to three feet; and that pre- 
vious to the cession of the country, the sail 
rigged vessels which anchored at the bayou 
St. John, might be from 20 to 30 in number. 
Vou. x1. 15 
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J. H. Holland, the deputy-sheriff, swears, 
that he has been well acquainted with the 
navigation of the bayou and canal Caronde- 
let since the year 1802; that he is satisfied, 
from the state in which the bayou and canal 
are now, compared with what they were 
formerly, that it would cost more to navigate 
them formerly, (that is to say, before the im- 
provements made by the navigation company) 
than it would do at present, paying the tolls 


of the company; and this, besides the risk 


of lives. That he was once in a small vessel 
of only three or four tons, which grounded on 
the bar outside, and was shipwrecked, and 
one of the hands perished; that the charge of 
a load from the city to the bayou bridge, was 
generally from $1 25 cents to $1 50 cents; 
and in bad weather, they would charge a 
dollar for a single barrel; that vessels were 
sometimes detained a considerable time at 
the bridge, waiting for a cargo, on account of 
the badness of the roads. In all other res- 
pects J. Holland corroborates the testimony 
adduced on the part of the defendants, as | 
have already briefly and substantially set it 
forth. 

Here we have made out a case of the most 
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liberal, disinterested and meritorious fulfil- 
ment of our duties to the public, even to our 
own great detriment; a case which has not, 
perhaps many precedents in this or any other 
country. We have removed all the bars and 
sand-banks, and cleared away all the obstruc- 
tions to the navigation of the bayou St. John; 
we have dug a noble canal, in the place of the 
almost dry ditch, formerly miscalled the ca- 
nal Carondelet, and scooped the deep and 
spacious basin, now crowded with the well- 
freighted vessels of various nations; we have 
added, at least, fifty per cent, on an average, 
to the value of a large portion of the real 
property of this city. And after having, in 
order the more speedily and-completely to 
accomplish all those great objects of our in- 
stitution, expended not only the whole of our 


-capital, but even the whole of the tolls re- 


ceived by us for several years, and which 
might have been justly divided among the 
stock-holders;—After having, I say, been for 
so long a period without receiving one cent 
of dividend on our capital of $200,000; then, 
instead of indemnifying ourselves, which we 
might fairly have done, for the losses occa- 
sioned by our long self-denying ordinance, by 
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titled, we contented, and do still content 
ourselves, with but a little more than one half 
that amount. We demand only one dollar 
‘and a quarter, instead of the two dollars per 
ton, which we are authorised to exact on ves- 
sels navigating from the mouth of the bayou 
to the basin in the city. Small craft pay but 
fifty cents per ton; while all ordinary fishing. 
boats are wholly exempted from toll. 

All these facts and circumstances are now, 
and always have been matters of notoriety, 
particularly to the legislature, who annually 
appointed a committee of their members to 
enquire into our conduct and concerns. What 
then shall we say of those, who, without a 
shadow of evidence, or ground of suspicion, 
denounce us for malfeasance, for illegal and 
oppressive actings and doings, for repeated 
violations of our charter ?>—Of those, who 
having founded on their will, a judgment of 
condemnation against us, have recourse to 
their imagination for the facts requisite to sup- 
port it? Let us be permitted to compare them, 
in one respect, at least, with that illustrious 
Grecian ruler, whom the poet characterises— 


Fandi fictor Ulysses. 
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uch t } id East’n District, 
Though the counsel for the prosecution did eck tae. 


not allege in their petition, any specific act ~.—~ 


° THE STATE 
of malfeasance against us, yet we gave them ws. 


full liberty to offer to the court any species aa 
of evidence they could obtain, in support of 
any act of that kind which they might be able 
to discover. They did not attempt, because 
they could not fairly attempt, to fix any such 
actupon us. And when their zeal, talents 
and industry are considered, this circum- 
stance amounts to a decisive proof of our in- 
nocence. Far from laying to our charge any 
illegal or oppressive doings, the learned gen- 
lemen seem so well satisfied with what we 
have already done, that they only complain 
of us for not having done more; for not hav- 
ing continued our useful and excellent works, 
so as to connect the canal Carondelet with the 
river Mississippi. 

The third paragraph of the preamble to 
these resolutions, assails us with all the force 
of metaphisico-economical philosophism, and 
populace-courting rhetoric. (I will not per- 
vert or degrade the glorious epithet, popu- 
lar, by applying it to the common place 
thapsody of which I am about to speak.)— 
We are assured in the first place, that highly 





lar; 
to 
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East'n District. favoured monopolies and exclusive privileges : 
March, 1822. : : , a g 
“~~~ are in their nature adverse to, and incom. bad 
' ‘ - 0 
Tue Sr4T® atible with the genius and spirit of a free lis 
Onan people. Now, as the privilege conferred le 
; ; a 
upon us, of taking tolls to indemnify us for a 
our expences, is necessarily an exclusive pri- ‘ h 
; ; ; 8 
vilege, it follows of course, that it ought to be P 
, a a : 
abolished: inasmuch as nothing which is in ne 
its nature adverse to the genius and spirit of r 
a free people, should be suffered to exist ina “a 
free country. And thus a capital of $200,000 a 
: ; on alre 
is forfeited, and many worthy families reduc 
wea 
ed to beggary by a syllogism. 
‘ Sl solu 
It is extraordinary to hear such a condem 
nation of exclusive privileges, pronounced by os 
: Stat 
a legislature, who have themselves granted | . 
many and important exclusive privileges, to en- ll 
; : |: the 
able several persons to establish ferries, build fei 
' j we elic 
bridges, improve the inland navigation: of 
; . | occe 
the state, or effect other objects of public ast] 
utility. I have counted no fewer than twelve J 
: hf F its fi 
of their acts (all passed in the same sessions | 
, . cent 
that produced the resolutions against our un 
fortunate company) for granting privileges of - 
this kind. And on examining our statute 
books, since the establishment of a republi- 
can government in this country, we find a 
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large portion of our municipal laws devoted East's District. 


March, 1822. 
to the same laudable purpose. Perhaps, w~\~ 
; ° THE S 
in no state in the union, or on earth,does ™.. 


. . . e . Oo N . 
there exist, in proportion to its population, Caan 


a greater number of privileged corporated 
bodies, than are at this day established in 
the state of Louisiana. What will become of 
all our institutions for the municipal govern- 
ment of our towns and cities, for the estab- 
lishment of schools and colleges, for the for- 
mation or improvement of roads, bridges and 
navigable streams, for the support of the nu- 
merous temples of religion, and asylums of 
charity, and repositories of learning, which 
already sanctify or adorn our infant common- 
wealth, if the destructive doctrine of this re- 
solution be carried into effect? What will be- 
come even of that excellent institution, the 
State Bank, which has the honour of number- 
ing so many of our worthy legislators among 
the directors of its country branches, and the 
felicity no doubt of accommodating them with 
occasional loans? The privilege which that 
justly popular institution enjoys, of lending 


_ its funds at an interest of one half, or 50 per 


cent. more than any other bank in the state is 
permitted to take, subjects it to this legisla- 
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‘March, 1822. tive —_ ra and requires its destruction, as 


ww “adverse to, and incompatible with the genius 
THE STATE 


ws. and spirit of a free people.” 
weans Nav. : : 
“Cen a0 extraordinary, that any one should 


hold this doctrine, who looks round hin, and 


views the numerous and wonderful public. 


works which have been accomplished in the 
space of a few years, by our privileged corpo- 
rate bodies. Observe only what has been 
done by the corporation of the city of New- 
Orleans; a body which holds, and very freely 
exercises, the high privileges of taxing its in- 
habitants. Were any one, who had only 
known this city under the Spanish government 
about twenty years since, to be suddenly 
transported to it now, the changes that would 
immediately strike his eye might seem the 
effect of enchantment. In place of a poor, 
small, straggling town, he would-behold an 
extensive, opulent, and noble city. Instead 
of the dirty, dismal, impassible roads of for- 
mer times, he would see spacious streets, 
clean, well-paved, and lighted with — 
fit to illuminate Armida’s gardens. 

Corporate bodies give cohesion, strength 
and harmony to the individual elements that 
compose a commonwealth. By their united: 
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efforts, sustained and animated by the com- 


bined motives of public spirit and personal we-—~w 


interest, can best be accomplished and pre- 


utility, too expensive to be undertaken by 
individuals, and requiring too constant a vigi- 
lance, and too minute an attention to matters 
of detail, to be well maintained by the agency 
of the government of a state. The exclusive 
privileges of such corporations as that which I 
now defend, are not only not adverse to, or 
incompatible with the genius and spirit of a 
free people, but the direct contrary is the 
fact. They form one of the peculiar charac- 
ter.stics by which the freest states are distin- 
guished. They never have been known to 
exist, they could not exist, except in a free 
state. It is only in one or two nations of Eu- 
rope, and in the united states of America, that 
they are found at all. Who, indeed, would 
be sO improvident as to expend his for- 
tune under an arbitrary government, in 
forming or improving a ‘navigable stream, 
when he could have no security, nay, when 
he might be certain, that as soon as the tolls 
were worth receiving, the despot would seize 
upon them for his own use, or grant them 
VoL, xi. 16 
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to some of the slaves who supported his 
tyranny? Let’ us suppose, what please God 
will never happen, that this country ‘should 
be retroceded to the Spanish monarchy—that 
monarchy being such as it was twenty years 
ago—then, I maintain, that neither our privi- 
leges, nor those of any other useful corpora- 
tion in the country, would survive the cession 
for twelve months. Some pretence would 
soon be found for confiscating our property ; 
and our revenues, instead of being appro- 
priated to promote agriculture or commerce, 
or to indemnify industry and enterprize, would 
be squandered away on some court pageant 
or debauchery. The truth is, that such use- 
ful and privileged bodies as ours, are, in their 
nature, absolutely incompatible with the ge- 
nius and spirit of a tyrannical government. 
Exclusive privileges! Why, the state itself, 
and the whole fabric of its government, are 
founded upon them. The sovereignty of this 
commonwealth is exercised to the exclusion 
of more than nine-tenths of all its inhabi- 
tants. From the exercise of the lowest po- 
litical privilege, to wet, the right of suffrage, 
the constitution excludes ; first, the whole fe- 
male sex; then all males under the age of 
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twenty-one years; next, all others who are East District 


not free white citizens of the united states ; 
and lastly, all of these who have not resided 


. : : OrxeEans Nav. 
one year in the county in which they offer Company. 


to vote, and paid besides a state tax.—These 
exclusions leave about 7000 privileged voters, 
out of a population of 150,000 souls: and it 
is the opinion of our most sagacious and ex- 
perienced politicians, that the basis of our 
democracy could not be much widened with- 
out endangering the state. This basis is as 
broad as that which supported the democracy 
of Athens, the most illustrious republic of 
the ancient world. 

And now, let us be permitted to call our 
accusers before the great sovereign council 
of the enlightened, the highly privileged (the 
morally and politically privileged) electors of 
this commonwealth, to whom those accusers 
are immediately responsible, and ask them, 
was it just to denounce us to the public, as 
they have done, without a particle of proof 
to support their accusations; to assail us not 
merely by figures of speech, but by fictions 
of fact?» Was it wise or expedient, was it 
even pardonable in them, to allow themselves, 
in their hostile zeal against one corporation, 
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to assert and proclaim, in a solemn manner, 
principles not only destructive of all the 
chartered institutions of the state, but utterly 
subversive of that very constitution which 
made them legislators, and which they are 
bound by their solemn oaths to support? 
Are they aware of the dreadful consequences 
which legislative denunciations of this kind 
are calculated to produce, and have frequent- 
ly produced, not in remote ages and nations 
only, but in our own times,-and among a 
people of the same race as that which consti- 


tutes a majority of our population ?—If they © 


cannot satisfactorily answer these questions 
on the day of thetr trial, the next general elec- 


tion, we must demand from the people a judg. 


ment of ouster against them. 

They declare further, that highly favored 
monopolies and exclusive privileges, tend 
manifestly, in their oppressive operations, to 
the alienation of the affections of the citi- 
zens for their government. “ By your fruits 
shall you be known,” is a good maxim in po- 
Let us then, and 
all the other privileged corporations of the 
state, be judged by this maxim. 


hitics as well as in morals. 


standing the great number of those bodies 


If, notwith- 
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tion here, the patriotism of our people be wv~ 


pure and ardent, this proposition of the pre- a 


amble is as groundless as all the others, or we ag 
must be innocent of the oppressions laid to 
ourcharge. A few years ago, when our highly 
favored monopoly was still draining the purses 
of its proprietors, and most of our privileged 
corporate brethren were filling their own, this 
country was invaded by a veteran, and till 
then, victorious army, superior in number to 
the whole male population of the state, cap- 
able of bearing arms. The event was one 
calculated, together with the long blockade 
of the lakes and the river, to put the affec- 
tions of the citizens for their government to 
a severe trial. What was the result? The 
noblest display of patriotism and courage on 
their part, and the utter defeat and discom- 
fiture of the invader in a few weeks. I really 
doubt, whether the people could have better 
testified their attachment to their government 
and their country, even in the good old times 
when Louisiana was not afflicted with any of 
those odious and liberticide exclusive privi- 
kges, so eloquently denounced by the legis- 
lature ; when there were no toll roads, no toll 
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ferries, no toll bridges, no toll canals; no 
privileged banks, or steam-boat companies, 
or navigation companies, or library compa. 
nies, or incorporated schools, academies or 
colleges, or protestant churches, or Poydras 
asylums, for the relief of the widow and the 
orphan; when there were no privileged elec: 
tors of governors, senators, or representa 
tives; no jurors selected exclusively from the 
class of respectable freeholders; when all 
the waters of the province were as free as its 
air, and the bayou St. John could be navige. 
ted without paying a maravedi,—by every 
canoe and pirogue that could crawl or be 
dragged over its numerous bars and sani 
banks. 

Whatever the authors of the resolutions 
may be pleased to think of our affection for 
them, we will give them an unequivocal proof 
of our warm and rational attachment to the 
genuine principles of our republican govern 


-ment: We _ will convince them that we 


know enough, and what is more, that we feel 
enough, of the true spirit of a free people, 
not to shrink from making a fearless defence 
of our rights, and the rights of all other pro- 
prietors, corporate and individual, which this 
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prosecution may jeopardize, even though the 
highest authority in the state is our accuser. 

But we do not now, nor did we in the court 
below, as it has appeared to the counsel, treat 
this cause with contempt. I have endeavour- 
ed, and will again endeavour to answer every 
one of his arguments and observations ; though 
in doing this, it may not be possible to be 
always grave, or even serious. There are 
some sophistries so exceedingly ridiculous, 
that nothing but ridicule can expose their ab- 
surdity. 

The counsel makes many assertions re- 
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specting the effects produced by the tolls of 


the navigation company, in involving a large 


portion of our citizens, on the other side of 


the lake, in distress, incredible to those who 
have not seen it with their own eyes ;—in sa- 
crificing our cotton merchants;—in driving our 
wealth from its natural channels, &c.; of which 
assertions the record does not furnish one 
word of proof. But that record, as well as 
our own certain knowlege, gives a direct con- 
tradiction to several of those assertions. The 
assertion, for instance, that the lake Ponchar- 
train “is now navigated but by.a few schoon- 
ers,” is contradicted by almost all the wit- 
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nesses. The pathetic complaint, “ that our 
eggs and butter at breakfast, our meats at 
dinner are dearer, because, there ts not a vessel 
which transports them to market that is not taxed,” 
we all know to be unfounded. We all know, 
that the far greater number of the vessels 
which bring those good things to market, 
bring them by the Mississippi, and are not 
taxed at all; and those who are in the slight. 
est degree acquainted with the. principles of 


political economy, or the ordinary transac. 


tions of commerce, know that the price of the 
article which pays no tax, must always limit 
and keep down the price of the like article, 
which cannot be brought to market without 
paying a tax, whatever the amount of that tax 
may be. Nor is it by any means correct, that 
“the avarice of the company emulates the 
folly of him who killed his goose that laid 
golden eggs, to get them all at once.” With. 
out presuming to question the propriety of 
the simile by which the learned counsel com- 
pares his clients, “ on the other side of the 
lake,” to that silly animal, the goose, I would 
remark, that there is evidence here to prove, 
that we are not so stupid as to kill that goose 


for her golden eggs. The accounts of the 
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r company on record shew, that for two or three ee 
t years past our tolls have been gradually im- w\~ 

° Tue State 
Al proving; or to express myself conformably ve. 
. to the gentleman’s ingenious metaphor, his = 
‘ geese lay more eggs for us now than ever 
i they did. Their “loud and incessant” cack- 
f ling has not in the least diminished their pro- 
. ductiveness. 
b In answer to the demand made upon us, to 
if shew by what authority we claim to be a 
‘ corporate body, and to exact tolls from those 
M navigating the bayou St. John, and the canal 
‘ Carondelet, we rely on the act of congress 
‘ passed on the 4th of March, 1804, providing, 
it among other things, for the temporary go- 
- vernment of the territory of Orleans; and on 
xt the charter of incorporation, granted to us on 
4 the 3d of July, 1805, by the legislature, which 
4d was established here, in virtue of that act. In 
. opposition to this claim, the counsel insists :— 
of Ist, That congress have no power to govern 
" the territories of the united states, and their 
a acts for the government thereof, are null: and 
a 2d, That, if they even had that power, they 
6, could not delegate it to the governor and 
J legislative council of the territory of Orleans, 
.- from whom we derive our charter. 
Vor. xt. 17 
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Desperate an undertaking as it was, te 
maintain these doctrines, at this time of day, 
it was yet necessary for the counsel to make 
the attempt; for if the legislature of the late 
territory of Orleans was lawfully constituted, 
our charter is invulnerable. 

The article of the constitution of the united 
states, giving power to congress to make all 
needful rules and regulations, respecting the 
territory, or other property, belonging to the 
united states, is decisive to overthrow this 
newly raised objection. . The word, territory, 
like the word country, includes men as well 
as soil; and it is generally understood among 
us, in its most extensive sense. When we 
speak of the real property belonging to the 
united states, we most frequently call it the 
public land.—But independently of this arti- 
cle, the treaty-making power given to con- 
gress, together with the general power to 
make all laws which shall be necessary and 
proper for carrying into execution the powers 
of the government, would be amply sufficient 
to confer upon congress the authority to form 
governments for all those territories which 
the united states might acquire by treaty. To 
allow the federal government to obtain the 


eession of a territory or province, without 
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would be an absurdity which no men of com- “~~ 
' P THE StaTE 
mon sense, still less the enlightened framers vs. 
OrveEans Nav. 


of our constitution, could commit. And if Comeany. 


having any power to govern it afterwards, 


congress have power to form a government 
for such a territory or province, they must 
necessarily have the power to delegate suit- 
able persons to carry that government into 
effect, in so far as they may not themselves 
be competent or perfectly qualified for that 
purpose. They may well and wisely legis- 
late for the territory in which they hold their 
own sessions, but they could hardly do so for 
a province in South America, or an island in 
the East Indies. 

The constitution does not expressly give to 
congress the power of establishing any bank 
or other corporation, yet it has been decided 
by the highest legislative and judicial autho- 
rities of the united states, that that power 
may be exercised when such an establish- 
ment is deemed by congress necessary and 
proper for carrying the powers of the federal 
government into execution. Let me quote, 
on this occasion, the words of our most able 
and celebrated judge :—“ We admit, as all 
must admit, that the powers of the government 
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East’n District. m1 1 mi] 
March, pote’ eee limited, and that its limits are not to be 


—\~~ transcended. But we think the sound con- 
Tue S4T* struction of the constitution must allow to 
eg the national legislature, that discretion with 
respect to the means by which the powers it 

confers are to be carried into execution, which 

will enable that body to perform the high du- 

ties assigned to it, in the manner most bene- 

ficial to the people. Let the end be legiti- 

‘mate; let it be within the scope of the con- 

stitution; and all means which are appro- 


priate; which are plainly adapted to that end; 


which are not prohibited, but consist with °) 


the letter and spirit of the constitution, are 
constitutional.”—Again ; “the propriety of 
this remark would seem to be generally ac- 
knowleged by the universal acquiescence in 
the construction which has been uniformly 
put on the third section of the fourth article 
of the constitution. The power to‘ make all 
needful rules and regulations respecting the 
territory, or other property, belonging to the 
united states,’ is not more comprehensive than 
the power to ‘make all laws which shall be 
necessary and proper for carrying into exe- 
cution’ the powers of the government. Yet 
all admit the constitutionality of a territorial 
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government, which is a corporate body.” East’n District. 
from chief justice Marshall’s opinion on the ww 


constitutionality of the bank of the united 
states. 4 Wheaton’s Rep. 421, 422. 

We see, at once, the pernicious tendency 
of this prosecution. - It has been deemed pro- 
per,"by the opening counsel, in order to sup- 
port it, to maintain a doctrine which would 
abolish our civil and penal codes, our prin- 
cipal laws for regulating judicial proceedings, 
and all the corporations authorised previously 
to the establishment of our state government. 
All of these, if null in their origin, must be 
null and void still. If they were not laws in 
force in the territory, at the time of the adop- 
tion of the state constitution, they cannot come 
within the provision of the fourth section of 
the schedule; which provides, that all such 
laws shall continue and remain in full effect 
until repealed by the legislature. The coun- 
sel is really a.keen sportsman in this forensic 
chase. Rather than fail to run down and 
kill his game, he is disposed to destroy his 
dogs, his horses, himself, and every thing 
around him. 

Here I might quit this subject; but the 
learned gentleman has permitted himself to 


Orweans Nav. 
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, 
pr gee make, in reference to it, some inconsiderate ne 
wwe and highly incorrect remarks, which I cannot | yen 
Tae STATE suffer to pass unnoticed. He represents the thin 
oa congress, providing a government for sil 
the territory of Orleans, as an unconstitutional favo 
usurpation of poaver ; a tyranny, in short, Jike tbe 
that which Great Britain formerly exercised poli 

over us. On this point, my opinion, and] foe 
trust that of every one in the community, is arct 
diametrically opposite to his. The conduet oid 
of the government of the united states towards din 
this country, has beendistinguished by wisdom, lege 
prudence, and the utmost purity and plenitude gen 

of good faith. A temporary government, the “ 
best, perhaps, which circumstances allowed, re 
was formed at first, and. that-government was was 
gradually liberalized and republicanized, in as or 
short a period as the former condition of the ons 
people rendered possible, until the territory ai 
was finally established as a sovereign state 1 
of the union. Nor did the congress, even in leg’ 
this short interval of political protection and wel 
preparation, subject the commerce or the res' 
agriculture of the territory to any monopoly, por 
disability or restriction. On the contrary, tha 

her ships, and all the valuable articles of her 
produce, were immediately entitled to the 
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privilege of being admitted, free of duty, into East's District. 


every port of the united states. Will the 


counsel venture to compare this liberal and 


tain, not merely towards the colonies she in- 
tended to oppress, but even towards the most 
favored of her acquired possessions? Will 
it be maintained, by any one of the slighest 
political experience, that a people, subjected 
for ages, to the rule of an absolute mon- 
archy ; a people consisting of various races 
and casts of men, can, without danger, be all at 
once invested with all the rights and privi- 
leges of democracy? The conduct of our 
general government towards Louisiana has, 
on the whole, been such as should induce 
every Spanish colony, situated as Louisiana 
was at the time of the cession, to desire most 
earnestly to be incorporated, like her, into our 
confederacy, as one of its free, independent 
and sovereign states. 

It is contended, that if the governor and 
legislative council of the territory of Orleans, 
were constitutionally established, they were 
restrained in the exercise of their legislative 
powers, to rightful subjects of legislation; and 
that, in granting the charter now attacked, 





‘ a Nav. 
generous policy with the policy of Great Bri- ‘Comrany. 
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they transcended those limits, and did not act 
on a rightful subject of legislation. 


If, to improve the inland navigation of 


country, be not a rightful subject of legisla. 
tion, I know not what is one. I think it is 
among the fitest subjects upon which legis. 
lative wisdom and power can be employed, 
Of all laws, the most important, perhaps, 
are those which secure the lives, the persons, 
the reputation, the civil and religious liberties, 
and the political power of the citizen; for 
those laws form the best foundation of his 
independence, and dignity, and enjoyments, as 


amoral being. In the second degree, I should | 


place those laws which increase his éntellee. 
tual pleasures, and promote his zntellectual 
improvement; those laws which encourage 
literature and the liberal arts and sciences; 
those which favor the establishment of schools 
and colleges, libraries, theatres, and philoso- 
phical societies. The next in excellence, are 
the laws which administer to the physical 
wants and comforts of the people; those laws 
which advance agriculture or manufactures, 
or give life to commerce; those which provide 
for the formation of roads, bridges, canals, 
or any other means of internal improvement. 
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The law before you, belongs, in relation to oe 
: its final objects, to the last class; but the ww 
e ne Tre State 
means it contemplates for obtaining them, Pn 
a. . ° ° Oreans Nav. 
have such a connection with science, as en- Company. 
* | titles it to a higher rank. The art of inland 
” navigation is, in fact, one of those by which 
* | free and enlightened nations are more parti- 
cularly distinguished from those which are 
| enslaved, or barbarous, or imperfectly civi- 
my lized. What art more useful, more noble, 
more entitled to legislative encouragement, 
ce than that which enables man to drain the 
: marsh, to fertilize the desert, to command the 
| rocks to disappear, and the mountains to open, 
uld ~ ateta 
-. | to facilitate the commercial intercourse, and 
pi multiply the means of subsistence and com- 
| fort of a whole community? The legislature 
a | this territory were invited, by the state of 
Bri the country itself, to the subject of inland 
" navigation. Nature has done so much for us, 
oso |. , eegenge 
inintersecting our almost level soil; with in- 
a) nmerable rivers and bayous, that we can 
a easily improve her bounty. We have no 
awe | rocks to blast, no mountains to perforate, no 
- expensive locks to erect; we have only to 
vide : 
clear away, deepen, extend, and unite the 
nals Vou. x1. 18 
nent. 











138 


East’n District. 


March, 1822. 
Pry 
THE STaTE 


vs. 
OrLEANs Nav. 
Company. 














CASES IN THE SUPREME COURT 


channels of water communication already go 
abundantly provided for our convenience. 

The legislature of the territory of Orleans, 
adopted the most equitable and most effec. 
tual means for making these improvements, 
They chartered a corporate body for: that 
purpose, and authorised them, in order to 
indemnify themselves for the large sums ne. 
cessary to be expended, to receive certain 
tolls, but not until certain specified improve. 
ments should have been made; when, for 
instance, they should have improved the na. 
vigation of the bayou St. John, so as to admit, 
at low tides, vessels drawing three feet wa 
ter, from the lake Ponchartrain to the bayou 
bridge; then they might take from every ves 
sel passing in or out of the said bayou, a toll 
not exceeding one dollar per ton, of her bur 
then; and when further improvements should 
permit, vessels drawing three feet water to 
pass from that bayou, by the canal Caronde: 
let, to the basin, they should be entitled to a 
additional toll, not exceeding another dollar 
per ton. Vid. sec. 9 of the act. 3 Martin’s Dig 
186. It was certainly more just to take this 


method of improving the navigation in ques |’ 


tion, than to effect it by imposing a general 
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all the citizens are benefited by every ame- ww wy 
lioration of this kind, yet all are not benefited — 
in the same degree. Those who navigate —a 
any waters, and derive the immediate and 

principal profit from the commerce which 

they increase and facilitate, should bear the 

expence of improving the navigation of those 

waters. It would be as unreasonable to com- 

pel the citizens of Oppelousas and Ouachita 

to pay for clearing out the bayou St. John, 

and the canal Carondelet, as it would be to 


oblige the inhabitants of New-Orleans to build 


every new bridge that might be wanting in 


those counties. We have authorities, pre- 
cedents and examples innumerable, to justify 
the legislature that granted this charter. The 
opinions of the most celebrated jurists, states- 
men, and political economists; and the acts 
of those legislatures who best understood and 
most profoundly reverenced the true princi- 
ples of republican legislation. I will refer the . 
court to a few of these—to the laws of Mary- 
land, (November, 1784) for improving the 
navigation of the Patowmack—to the laws 
of Virginia, for improving the navigation of 
James river, 1 Virg. Rev. Code, 440; and of 
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East’n District. Willis river, 2 Virg. Rev. Code, appendix, p. 10; 


and of the river Slate; of the Rivanna, and 
of the Shenandoah, p. 22, same appendix; 
and for making the Dismal swamp canal, 
p. 27—to the laws of Pennsylvania, for improv- 
ing the navigation of the Tulpehocan, 4 Penn, 
Acts, 88; of the Brandywine, p. 257; of the 
river Lihigh, 5 Penn. Acts, p. 280—and to 
the various laws of the state of New-York, 
for making those great canals which are al, 
ready among the wonders of this new world, 
I will add the statutes of our own state, for 
improving the navigation of Fausse riviere, 
2 Mart. Dig. 338, 342; and of the bayou La 
Fourche, 76. 358; and of the Amite and Iber- 
ville, 3 Mart. Dig. 150; and to the act to 
construct a basin to communicate from the 
Mississippi to Marigny’s canal, Acts of 1819, 


p- 110. 


The laws I have quoted are in most re- 
spects similar to our charter. They establish 
companies with a joint stock, and authorise 
them to take tolls as soon as they shall have 
performed certain works, or made improve- 
ments for navigation of a specified nature and 
extent. Several of those acts put limits to 
the profits to be derived from the tolls ; some 
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5 of twenty per cent; others of twenty-five per East's District. 


March, 1822. 
d cent. on the capital stock. Our charter limits w~ 
§ our profits to fifty per cent., at the most; eR 
l though it may be remarked, that in the char- ‘laa 
I> ters given to our banking, insurance, and other __ 
te corporate bodies, there is no limitation of di- 
e vidends or profits whatever. This is the 
0 clause in our charter, not giving or allowing 
ky us a cent, but merely limiting and restricting 
I; | our possible profits, which the opening coun- 
d, sel has the fairness and candor to represent 
of as subjecting a part of our state “ to an ex- 
e, orbitant, interminable tax ;”—“ a tax which 
a must necessarily create a monied aristocracy 
t of those who enjoy it, because they are allow- 
to ed fifty per cent. per annum, on their capital, 
he for ever.” And yet he had before him the 
9, uncontroverted evidence, that the whole of 
the dividends received by the company since 
e- their establishment, amounted to not much 
sh more than five per cent. per annum, on that 
se capital. 
ve Of the laws referred to, the far greater 
/e- number are for improving rivers and streams 
nd that were already navigable in some degree ; 
to and not merely for digging canals where none 
ne previously existed. The first is surely as 


rightful an object of legislation as the other. 
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It is quite as advantageous for the public, that 
large sea-vessels should be able to navigate 
where nothing but canoes and pirogues could 
before pass, as that boats should navigate 
where nothing but horses and carts could for- 
merly travel. 

The acts of all those legislatures enforced, 
acquiesced in, and approved of, ever since 
the establishment of our federal government, 


might, one would suppose, remove all doubts - 


concerning the constitutional validity of our 
charter, even from the sceptical minds of the 
jurists of St. Helena and St. Tammany. It has 
been considered by our highest judicial av 
thority, that even “ a doubtful question, one 
on which human reason may pause, and the 
human judgment be suspended, in the deci- 
sion of which, the great principles of liberty 
are concerned, but the respective powers of 
those who are equally the representatives of 
the people, are to be adjusted; if not put at 
rest by the practice of the government, ought 
to receive a considerable impression from 
that practice. An exposition of the constitu- 
tion, deliberately established by legislative 
acts, on the faith of which an immense pro- 
perty has been advanced, ought not to be 
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vigations, whether of natural rivers improved, 
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lightly disregarded.” Judge Marshall on the East's District. 


March, 1822. 
United States Bank question, 4 Wheat. 401. »—~ 


THE STaTE 


Other highly respectable opinions to the same - 
effect, may be found in 1 Cranch, 309 ; 4 Wheat. 'Comeass. 
624; and 3 Martin’s Rep. 669. 

The adverse party insists, that the bayou 
St. John was public property, free and com- 
mon, as a public highway, for the use of.all the 
people of the united states; and that, by this 
charter, it has been alienated in favor of 
the defendants, in violation of the constitu- 
tion, and of all public right—No such alien- 
ation or disposition of that stream, or of the 
use of it, has been made. It is still, and ever 
has been since the company has had the 
charge of improving it, a public highway, free 
for the use of all the citizens of the united 
states. | 

The counsel is greatly in error, in suppos- 
ing that a canal, river, or road, ceases to be 
a public highway, free for the use of all, be- 
cause a toll of indemnity is required from 
those who make use of it. All the inland na- 


or of artificial canals formed, in pursuance of 
the laws I have before cited, are considered, 
and in most instances are expressly declared 
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East’n District. t ighways; as ar 
a be, for ever public highways; e all 


~~~ turnpike roads and toll bridges, which are 


Tas STATE made in pursuance of legislative acts. By 


vs. 
Se the 10th section of the statute for clearing 
and improving the navigation of James river, 1 
Virg. Rev. Code, p. 143, it is provided, that the 
said river, and the works to be erected thereon, 
when completed, shall for ever thereafter be 
esteemed and taken to be navigable as a pub- 
lic highway, free for the transportation of all 
goods, commodities, or produce whatsoever, 
on payment of the tolls imposed by this act. 
The 12th section of the act for opening and 
extending the navigation of the Shenandoah, 
2 Viry. Rev, Code, appendix, p.27, has a similar 
declaration in nearly the same words. Almost 
all the canal and turnpike, and toll bridge 
acts have clauses to the same effect. We see, P 


then, that a public highway, free to all, is not 
contradistinguished from a toll way. The true li 
meaning and intent of the expression, public 

highway, is to distinguish it from a private q 
way ; from ways, whether rivers, canals, or . 
roads, which are private property; and from “ 
the use of which, the proprietor might ex- a 
clude whom he pleased. Formerly, under " 


the feudal regimen, many rivers, or portions 
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of rivers; belonged exclusively ‘to mdividuals, = ‘a. District. 


1922, 
who exercised:in them the right of fisheryjthe ws-~ 
right of making wiers and the like. Evemat ~“— 


tak : ss ; Or Nav. 
this time, in the united states, and this state Compan 


of Louisiana, a man may have an ‘exclusive 
property in the canal: he digs on ‘his own’ 
ground for his mill, or in the road or bridge 
he makes for his own use, on his ownplanta- 
tion: ' It was evidently to prevent any: appro- 
priation or exclusion. of this kind, that the 
statutes already mentioned, contained the de- 
claratory provisions to which I have referred. 
‘And these statutes «wei ordained: by the 
distinguished legislators of Virginia; a state 
always eminent for her legislation: and juris- 
prudence; by: then who: cultivate, and sac- 
cessfully cultivate, during-the great@®r part of 
their lives, thé science of public law:and ‘po- 
litical economy.—So_ conscious, indeed; are 
dur Virginian brethren, of their superior poli- 
tical knowlege and talents, that it is said they 
are generously disposed. to rule over every 
state in the union, as well as their own, and 
to relieve all their fellow-citizens fromall the 
cares: and anxieties of self-government. : 
»\From these considerations, and especially 
from. these legislative precedents, we may 
VoL. x1. 19 
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yw learn the true construction of the words used 
~~ in the ordinance for the government of the 
eee **® north-western territory, and the other acts of 
— congress, on which the learned : counsel sé 
confidently relies. When it is declared,“ that 

‘the navigable waters leading into the Missis- 

sippi and. the St. Lawrence, shall be common: 

highways, and for ever free, as well to the inha- 

bitants of the said territory, as to the citizens 

of the united states, &c. without any tax, im 

post or duty therefor.” Ordinance, art. 4.) 1 

Martin’s Dig. p. 196. “ That all the» naviga- 

ble rivers and watefs in the territories of Or- 

leons and Louisiana, shall be and remain for 

ever public highways.” Act of March 3, 1811. 

1 Martin's Dig. p. 314. “ That it shall be 

taken as@a.condition upon which | thé: ‘said 

state, Louisiana, is incorporated in the union, 

that the river Mississippi, and the navigable 

rivers and waters leading into the same, and 

into the gulf of Mexico, shall be: common’ 

highways, and for ever “free, &c. without any 

tax, duty, impostor toll therefor, imposed by 

the said state.”—See the acts to enable the’ 

people of the territory of Orleans to forma 
constitution, &c. sec. 3,:and the act for: the 

admission of the state of Louisiana into-:the: 
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union, &., sec.1.. 4 Bioren’s Laws of the United “tooriee 
States, ».. 329, 402—nothing more>is intended ww~%s 

: than to declare; explicitly, that the waters in sion” "pe 
; | question ‘shall be public highways,’ and not “Ooatiae. 
private ways, for the use of any particular per- 

son or persons exclusively. This ‘is clearly 

proved by limiting the exclusion ofall’ taxes, 

duties, imposts or tolls, to those which might 

be imposed by the ‘said stae®@Never could 

it have been the intention of cangress to pre- 

vent the new states from clearing, improving, 

and extetiding any of the navigable, or partly 

navigable waters, which God had given them, 

or from ‘forming riew channels of navigh: 

tion: nor to prohibit them ‘for'ever from 

effecting those purposes’ by the most reason- 

able, the “most effectual,’ and the most: usual 

means; ‘that is, by the ‘agency of joiit’ stéek 
corporations, to be indemnified by'tolls, paid 

by those who should’ profit by their labours. 

The grand object of the ordinance, and of all 

| | the laws in question, was to provide’ for the 
establishment of ‘states, and permanent go- 
vernments therein, and for their admission to 

a share in the federal councils, on an equal 

| footing with the original states, at as early a 

period as might he consistent with the gene- 
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fan Dee tal interest—See the last paragraph of the pade - 
wer 3disec,,of the Ordinance. 1 Martin's Dig. 192, choose 
Tas State 
w. Could,congress, then have contemplated. to vessel 
bs deprive these, new states of a means. of in- dred, 
ternal. improvement, prosperity and opulenee, it iave 
employed by, every one of the old states, whose make 
local situation and other. circumstances, allow- alos 
ed them to avail themselves of its advantages? city, « 
Congress nevg#entertained such an invidious, jime-I 
illiberal disposition. We shall presently shew, © nage 
with respect to,our own particular company, . ! labou 
that they have not only recognised, consented encul 
to, and approved of our charter, but have real ¢ 
afforded us their generous aid in furtherance sons 
of our operations. instit 
The bayou St. John, alienated! The bayou oraft 
St.John not a public highway! Not free and the | 
open to all the, citizens !. Every one who will sels, 
use his eyes, may be convinced of the con- "| lakes 
trary. That. bayou, which, before the estab: beat 
lishment, of the Orleans Navigation Company, pron 
was an unsafe, obstructed, miserable channel, our 
is now, great, public highway for the vessels oft 
of all nations; and. we:have made tt so. ... That its 
bayou which was formerly shut up and occlud- 8e6i 
ed by bars and sand-banks, and. innumerable | by 
other embarrassments, we have opened and ; 
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ade free ; really thee for the use of all who Easé oul 
choose to navigate its waters. Where one ww 


yessel could: navigate it heretofore, a hun- 
dred, a thousand vessels may navigate it now. 
t-isias free as it was. possible for art to 
make it—-The navigation of that stream, of 
slmost vital. importance to our now populous 
city, can no longer be monopolized by: the 
jime-boats and pirogues which formerly ma- 
naged, though not without~great risk and 
labour, to force their way through its shallow, 
encumbered channels. And this may be the 
real. cause of the outcry set up by certain per- 
sons against our enterprizing, public spirited 
institution., .They find that their wretched 
gaft cannot maintain any competition with 
the fine, large, well-rigged, well-manned ves- 
sels, which we have enabled to sail from the 
lakes into the heart of the city. They cannot 
hear-to seevthe bayou “ploughed by bolder 
prows than theira;” and they know ‘that. if 
our Company weré destroyed, the navigation 
ofthat stream would soon. be deteriorated to 
its:pristine state, then they might again pos- 
s6s8. the same monopoly of it which they en- 
joyed in the good old times. : 

The learned counsel’s notion of a publie 


Ornueans Nav. 
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a highway, free to all the world, is like that | pro 


wr~ a certain worthy Hibernian, concerning afrge | selves 
= port. On arriving with his:ship at New-York | yillq 
Oruxrans Nav. 


Comeanr. Which he was assured: was, like all the ports | itiok 
of the united:states,’a free port, he ‘was utterly | far be 
astonished to find that he was obliged ‘to pay | ter.to 

a tonnage duty on his vessel, impost ‘dutiesié_ | that’ 

his goods, and wharfage besides for the'liberty | altho 

of landing them on the quay. Afterall this | times 

he was not sowuch surprised when hewent | .Th 

to the Fly-market, which he heard was.apah | flit: 

lic: market, free and open te ‘every onejto | beca' 

learn that he could obtain oe there with | ing tc 

out paying for it. see | the 

It is contended for the prosecutor, thatifa | territ 

duty of one dollar per ton ean be laid ‘on'ves | Iative 

sels navigating the bayou, in favor of out | the p 
company, a like duty of fifty dollars perton | ofth 
might, in principle, be equally imposed; ahd | «lt 


that such a duty would be a complete’aliem | char 
ation of the bayou to the company, by exelud: | the : 
ing all vessels from it. The answer to’ this | The 
objection is obvious. Our own interest would | tem 
be a security to the public, that:whatevertoll | high 
we might be authorised to exact, we should | clair 
not impose one which would prevent vessels | aut 
from navigating any of the waters we might | favi 
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selves: If we charge too much, our customers 
will quit the bayou for the Mississippi. When 
itisknown, that we demand at present, tolls 
far below what ‘we are permitted by our char- 
fer. to require, how can it be fairly presumed, 
that'we should exact: more than we now do, 
although we were at liberty to charge fifty 
times the amount ?: 

‘The counsel insists, that our charter, so far 
asit relates to the canal Carondelet, is void, 
because it grants to us a certain soil -belong- 
ing to the united states; that, to wit, on which 
the canal Carondelet is dug; when, by the 
ercitorial constitution, the governor and le 6 
tive council were expressly prohibited from 
the primary disposal of any part of the’ soil 
githe united states. 


' ot will be time enough for us to answer this 


charge when itis brought by the united states, 
the alleged owners of the soil in question. 
The soil of the canal Carondelet is, and: will 
remain, what’ it was intended for, a’ public 


highway. If the ‘uiiited states ever had any 
claim to it they have fully and repeatedly 


authorised us: to use ‘it, as we now do, for a 


j ftavigable canal, free to all who choose to 


navigate it. 
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| It is farther maintaidi@l that the toll grane| 


ed by the 9th section of our chartery, js 
in violation of that article of: the constitq 
tion’ of the united states, whieh declares 
that the “congress shall have power tore) 


gulate.commerce: with. foreigh nations, anj| 


among the several states;” and ofthat 
article, which provides, that “all dutiesyin 
posts and excises, shall be uniform through: 


out the united states ;” and of that articleal, | 


which ordains, that ‘ no preference shallbe 
given by any regulation of commerce orreye! 


nue, to the ports of one state over those jf | 


another; nor shall'vessels bound to or frou 
one state, be obliged to enter, clear, onpay 


first view, that the provisions and restriction} 
of those clauses, are applicable, exclusively, 
to the exercise of the legislative powers:cén- 
ferred on congress. It never before was.com 
tended or supposed that any of those. clansel) 


could be so construed ‘as to restrain! astaté | 


from authorising toll canals, or any siiilar 
establishment, for the bond.fide, purpose of ini 


proving its agriculture orcommerce. © wis!) | 


There is yet one more. objection to.-the 


constitutional validity of the 9th, section of 
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our charter. It is alleged that the impo- East’n 


sition of the tonnage duty, as it is called, 
which we are allowed to demand, is’ in 
violation of the provision of the 10th section 
of the first article of the federal constitution; 
that “no state shall, without the consent of 
congress, lay any duty of tonnage ;” and it is 
asserted, that our charter has never received 
the consent of congress. 

To investigate this objection thoroughly, 
let us first enquire whether the toll in ques- 
tion is really such a tonnage duty as the con- 
stitution contemplates ? A duty is a tax or 
impost raised by a state for the use of its go- 
vernment. A toll, on the contrary, signifies a 
payment in towns, markets and fairs, for goods 


and cattle bought and sold. It is a reasonable 


sum of money due to the owner of the fair or 
market, upon sale of things tollable within 
the same. 2 Inst. 220. Tolls were granted 
to the corporation of the city of Carlisle, for 
all commercial goods passing in and out of 
the city, on horses, or in carts or waggons. 5 
East’s Rep. 2. Tolls may be claimed by grant 


_ of prescription, by a town, for such a number 


of beasts, or for every beast that goeth through 
théir town; or over a bridge or ferry main- 
VoL. x1. 20 
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tamed at| their cost; which is reasonable, 


though it. be for passing through the king's. 
highway, where every man may lawfully go,: 
as it is, for the ease of travellers that. go ‘that: 


way. Terms de ley, 561, 562. This toll must 


be for a.reasonable cause, which must be: 
shewn, viz: that they are to repair or maintain 
a causeway, or a bridge, or such like. Cro. Elz. 
711. Of this last kind is the toll in ques 
tion. ,Jt is granted to us for the just and rea- 
sonable cause .of improving and maintaining; 
the navigation of certain waters. It is allow- 
ed.as an indemnity, or.if you please, as a res 
muneration, for monies laid out and services; 
performed.—Again, the constitution says, * no, 
state shall, without the ‘consent of congress,, - 
lay any duty of tonnage.” But our toll is not, 
laid by any state, but by a corporation, author- 
ised by a state legislature, or which amounts, 
to the same,, by a legislature, having for that 
purpose, the, power of a state legislature. ; It 
is, in fact, authorised by the state, inasmuch 
as our state constitution provides, that “ all, 
laws now in force, in this territory, not incon- 
sistent with this constitution, shall continue 
and remain in full effect until repealed. by the 
legislature. Schedule, sec. 4. In this case, ge 
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tax or duty, of any kind, is’ positively estab Past'n District 


larch, 1822. 


lished by law, although a’ toll is permitted, ww 


eventually, to be established by our charter: 


Tue STATE 


vs. 
RLEANS NAV. 


The toll emanates from a’ corporate power. COMP. 


The corporation may authorise or not autho- 
rise it, and may select the purposes to which 
the proceeds are to be applied. This corpo- 
ration is a being intended for local objects 
only; all its capacities were limited’ to the 
improvement of the inland navigation of our 
territory. Its ordinance, imposing a toll, is a 
bye law, and not a state law.—This distinction 
between a public law, authorising a corpora- 
tion to raise money in a particular manner, 
and the bye law by which the corporation 
exercises the authority thus given to it, was 
taken and sustained in the remarkable case 
of Cohens vs. the State of Virginia. 6 Wheat. 
Rep. 445. 

When the duty is laid and collected directly 
by the state itself, then, whatever may be the 
alleged purpose of such duty, it is right, per- 
haps, that the consent of congress should be 
obtained; otherwise state legislatures might 
raise a revenue of impost, disturb the har- 
mony of our general commercial system, and 
thereby violate the constitution, under the 
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ee ings pretence of providing for some object of par- tory, al 
vw ticular utility. It was this consideration, no should, 
Ts amare doubt, which induced congress to declare, in ihe pre 
Cen’ the act of 1799, concerning quarantine and Leone 
health laws, that nothing in that-act should by con, 
enable any state to collect a duty of tonnage ~ That 
or impost without the consent of the congress preside 

of the united states. And, through abundant duties 

caution, the consent of congress has been ob- , to be 

tained, even tosome of the state laws, which, piblic 
without laying directly any tonnage duty, contrat 
authorised particular corporations to impose rer be 
tolls, to be regulated by the burthen or capa- ‘have, t 

city of vessels. Well! if the toll claimed by repeat 

us, can be considered such a tonnage duty as -) which 
requires the consent of congress, we shall ported. 
shew that their consent has been given to with a 
our charter, more frequently than to any other busine: 
charter. of the kind that was ever granted by i quit 

any state. in the union. Our company has sent, 
had the consent of congress impliedly and infinite 
expressly; nay more, it has had their appro- {is well 

bation, their support, and their co-operation. _ |gren 

By the act of congress, establishing the le-  jmder 
gislature which granted our charter, it was - |iall, 
provided, 1 Martin’s Dig. 142, that the. go- “jay a 
vernor should publish. throughout the terri- -[vell k 








‘have, therefore, assented to it. 


‘|gven by silence. 
_ |wder examination, does not say, that no state 
lial, without the express consent of congress, 


2 ts 


-|well knows, that every article restricting the 
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lorys 


should, from time to time, report the same to 
the president of the united states, to be laid 
before congress; which laws, if disapproved 
by congress, should thenceforth be of no force. 


That the governor of the territory, and the, 


president of the united states, performed the 
duties enjoined on them by this act, is not 
to be doubted. The law presumes, that 
public. officers fulfil their duties, unless the 
wntrary be shewn. But our charter has ne- 
wr been disapproved of by congress. They 
I need not 
npeat the well-known maxim of our law, by 


_jmich this doctrine of common sense is sup- 


prted. To those who are at all acquainted 
vith any system of law, or with the common 
business of life, the idea of an implied consent, 
i quite as familiar as that of an express con- 
nt, In many suits, far more important, and 
infinitely more agreeable than suits at law, it 
swell known, that consent is almost always 
The constitutional article 


hy any duty of tonnage, And this court 
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East’n District. ust be construed as strj 
ahh Weak power of a state, m trietly 


~~ as possible, in favor of the states, especially 


Tae State . 
an in a suit whose object is to annul a contrae} 


ee that has been unquestioned for sixteen yeais; 
and on the. faith of which a number of oy; 
fellow-citizens have expended —w of 
their property. ae4114 
It is mere sophistry to ask if the governor 
and legislative council had passed an aet to’ 
banish ten citizens, or decimate the people; 
whether such an act would be valid, although 
not disapproved by congress? . With orwith 
out the consent of congress, such an activould 
be null and void. Our charter was, ift’iteori- 
gin and object, a just and lawful act, which 
required nothing but the consent of congress 
(if it even required that) to give itvfalliva: 
lidity. us 
But the congress have not left us to imply 
their assent to our charter. By the 3d sec 
tion of the act, respecting claims to ‘land'in 
the territories of Orleans and Louisiana, pase 


ed March 3, 1807, almost two years after the | 


date of our charter, 1 Martin’s Dig. 282, 
they confirm the claim of the corporation of 
the city of New-Orleans, to the commons ad- 
jacent to the said city, provided, « that the 
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oration shall reserve for the purpose, and East’a. District. 
orp fa age, March,. 1822. 


convey, gratuitously, for the public benefit, .\~w 


to the company authorised by the legislature ST 


ofthe territory of Orleans, as much of the “Cnumuee 
said commons as.shall be necessary to conti- 
nue the canal of Carondelet from the present 
basin to the Mississippi,” &c. 

«By an act passed on the 18th of April, . 
1814, 1 Martin’s Dig. 360, the congress grant, 
vest in, and convey to the president and di- 
rectors of the New-Orleans Navigation Com- 
pany, and their successors, for the use and 
benefit of the said company for ever, all the 
right and claim of the united states, to a lot 
of ground therein described. And by another . 
act, passed on the 16th of March, 1816, 1 
Martin’s Dig. 366, the congress confirm to, 
and vest in, the Navigation Company of New- 
Orleans, another lot of ground ‘specified in 
that act. 

‘The two last: mentioned acts, be it observ- 
ed, were passed subsequently to the act for 
the admission of the state of Louisiana into 
the union; and they completely confirm the 
construction I have given of the clause decla- 
ratory of the freedom of the navigable rivers 
and waters of the state: a clause on which 
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pat aga the counsel rely so much to invalidate oyy 


“~~ tolis.. The congress, with that act of admig. 


Tax St4TE sion fresh in their memory, pass two att 


as ni a recognising and granting aid to our company, 
which they well knew then took, and had 
long taken, tolls on the tonnage of vessels nq. 
vigating the bayou St. John. 

But the congress, it is said, have been ¢ir. 
cumvented in all they have done in our { 
vor; in favor of “ an oppressive and Cease. 
less extortion.” What! were they keptinip | | 
norance of our charter by the governor whom | 
the president and senate of the united statey 
had appointed? Were the rights of the good 
people of the state of Louisiana abandoned 
as a prey to those canal-cutting, bayou-clear 
ing, sand-bank removing knaves and tyrants, 
by all our senators and representatives ‘in Jy 

congress? Were Mr. Poydras, Mr. Robet! | 
son, Mr. Brown, Mr. Fromentin, Mr. Butler) 9 | 
all guilty of this abominable neglect of duty? | 1 
If so, it is strange indeed, that they should’ 7 2 
have since received so many additional proof! | * 
of the confidence of the great body of theif! | 
fellow-citizens. 

I do not deem it requisite to urge the argu 
ment used on a former occasion. by an advo 
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cate of the company, drawn from the direc- "Mack, 180 


tion in which the bayou'St. John leads, and “~~ 
ig emai ‘ ee, THE State 
from the situation of the lake into which it. os. 
tts : ; A , Orveans Nav. 
7 falls. Nor will I exercise the severity of cri- Comeany. 
i ticism on that precious morsel of poetry which 
i the counsel has quoted : it is altogether wor- 


thy of the logic it is introduced to adorn. 

It can hardly be necessary to say much on 
the proposition attempted to be maintained, 
that congress have the power, under the con- 
stitution of the united states, of rescinding 
+ ca any charter, of taking away any right, of vio- 
lating any contract, whenever they think the 


_ purposes for which congress have been estab- 
_ lished; the solemnly declared objects of the 
' constitution under which congress exercise 
their powers ; the sacred principles of justice 
| and good faith which that constitution recog- 
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ler _hizes from the beginning to the end: the very 
ty? | positive provisions of the additional articles 
ud | of that constitution; the probity, the honor, 





} the morals, the manners, the usages of the 
} good and great people, for whom, and ‘by 








} Whom, the general government, arising out of 
j that constitution, is administered; all these 
- Von. x1. 21 
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_ India Company; and the measure was advo- 
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give at once a flat and indignant contradic- 
tion to that unworthy doctrine. 

The parliament of England, says the learn- 
ed counsel, rescinded the charter of the East 


cated by Burke, Fox and Sheridan. He is 
mistaken as to the first branch of his asser- 
tion. The attempt to destroy that charter 
was defeated in the house of lords, and the 
authors of the attempt were soon after dri- 
ven out of office, by the justice of their coun- 
try. There has been indeed, a period in the 
history of England, when the charters of many 
corporate bodies were overthrown, and_ that 
too under the colour of judicial proceedings. 
It was in the reign of Charles the II., one of 
the wickedest rulers by whom that nation 
was ever cursed. we 
No, sirs, congress has not annulled the 
charter, or violated, either intentionally orin | 
fact, or authorised the violation of the solemn — 
contract, or of any part of the solemn _con- 
tract, made between the legislature and _ the 
Orleans Navigation Company, under the faith | 
of which contract the members of that com. — 
pany have laid out so large a portion of — 
their fortunes. Ifthere were any thing in the 
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act for the admission of this state into ‘the Bast Diswict. 
union, or in any other act of congress, prohibi- @y~ 

. . . ee » THE STATE 
ting this state from improving its inland navi- sw. 

. . Ort.eans Nav. 

gation, in the best and most usual mode, or Company. 
from the exercise of any other right belonging 

to the original states, such a prohibition would 

itself be a violation of the constitution of the 

united states, and of that article of the treaty 

of cession (part of the supreme law of the — 
land) which provides for the security of the 
property of the people of Louisiana, and their 
incorporation into the union, with the enjoy- 


ment of all the rights, advantages and immu- 


The attempt to wring from a single sen- 
tence of a law, a meaning destructive of good 
faith, justice and equity, and contrary to the 
repeatedly expressed intention of the legisla- 
tor, is repelled by every sound principle and 
every approved precedent of jurisprudence. 
Even where the werds of a statute do clearly 
import that something unjust may be done, 
the courts will conclude that this conse- 
quence was not foreseen by the legislator, un- 
less his ‘mtention to permit the injustice be 
unequivocally expressed: without such an 
expression, it will not be presumed that any 
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East'n District. construction can be agreeable to the inten- 


March, 1822. 


wv ~ tion of the legislature, the consequences. of 


Tue State . 5 
cea which are unreasonable. Thus, if an act of 


Ongmens. FAs, parliament gives a man power to try all causes 
that arise within his manor of Dale; yet, ifa 
cause should arise theré, in which-he himself 
is party, the act is construed not to extend to 
that cause, because it is unreasonable that 
any man should determine his own quarrel, 
8 Rep. 118. If congress, subsequently to their 
acts in favor of our company, had enacted 
(supposing they had the power so to enact) 
that all navigable rivers, waters and canals, 
should be free of all tolls whatsoever, whether 
imposed by the state or by a corporate body, 
then, on the principle [have just stated, the 
act should be construed, so as not to extend 
to:the tolls of the Orleans Navigation Com- 
pany; because itought not to be presumed, 
that congress would violate a fair contract, 
which they had already legalised and con- 
firmed ;, that, they. would annul a charter of 


public utility, and authorise a manifest injus- ‘ 


tice. This is a principle of universal. law, 
drawn from the purest sources of moral phi- 
losophy.—*“ When an exception to the rule 
(or law) occurs, which the law-giver did not 
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which thus supplies the defect of law, as the 
law-giver himself would do were he present 
incourt, and as he would have done by amend- 
ing his law, had he been aware of the excep- 
tion.” Aristot. Ethic. ad. Nicom. lib. 5, c. 10. 
Gillie’s trans. 1st vol. p. 389. 

The construction for which the opposite 
party contend, would be scouted even under 
the government of the worst tyrants that ever 
scourged the.earth. It wasn ordained max- 
im of the Roman emperors, that all their acts 
of favor and beneficence should be inter- 
preted with the utmost extent and plenitude 
f liberality. Benefictum imperatoris, quod a 
dvind scilicet gus indulgentia proficiscitur, quam 
plnissime interpretart debemus. Dig. 1, 4, 3. 
_Itis pretended that the consent of congress, 
however expressly it may have. been given in 
our favor, cannot avail us, as it was not given 
previously to the passing of our charter— 
But all the acts of congress, consenting to 
charters of this kind, or to state laws impos- 
ing tonnage duties, which the counsel has 
cited, or which I have met with, were passed 
| ubsequently to the charters or. state laws, to 
which they related. Some of those acts of 








foresee, this exception is admitted in equity, Eas’ District. 
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assent bear date many years after the ‘pro. 
mulgation of the laws which they were intend: 

ed to confirm. But even if this article of 
the constitution of the united states could be 
applied to our navigation company, in the un 
precedented manner proposed, it would only 
operate to render unconstitutional those tolls 
which might have been received by us, ‘pre. 
vious to the time when congress first assentéd 
to our charter; that is, to the last day f the 
period, when having the power to disapprove 
of it, they did not disapprove of it® Now, a 


we received no tolls at all during that period} | 
this new doctrine, however well meantiea Py: 


do us no mischief. 
To all these authorities in support of the 


lawfulness of our tolls, I shall add one more, | 


as respectable as any I have already addac- 
ed—the authority of the present executive 


government of the united states. We'*have | 


given in evidence, and placed on the record, 
the following letter from the quarter-mastet 


general’s department :— S| 


(Cory) 
June, 23d, 1820. 


Sir,—Your letter of the 19th ult., has been | 


received and submitted with its inclosures to 
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rects that both the canal and bayou fees (tolls) 
on the public transports be paid. The for- 
mer must not be incurred hereafter, except 
yhen it becomes necessary that the schoon- 
ers should ascend to the basin in order to load. 
I am, sir, yours, &c. | 
(Signed) T. Cross, a. D. M. G. 

Capt. Thomas Hunt, New-Orleans. 


“This order was given some time after a 
suit had been brought, very inconsiderately 
and unsuccessfully, by the company, against a 


» vessel of the united states, which they seized 
in order to obtain payment for tolls. But the ~ 
justice of the general government would not 
"suffer them to resent the illegal proceeding. 
' Would the executive, distinguished always 





' for their vigilant attention to economy in the 
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Me 


ee 


expenditure of the public monies, have di- 


‘rected those tolls to be paid, under such cir- 
~ gumstances, if they entertained any doubt of 














the right of the company to demand them? 


The counsel, towards the conclusion of his 


speech, was kind enough, in a gracious, relent- 
ing mood, to say: “ We are not claiming the 
vested property of the company. Let them 
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East'n Disttict. in the exercise of their cop. 
March, 1822. keep aud use thatin th bat 






~~ stitutional powers. We are contesting thei 
= right to demand property, or which is the 
@riEdvs Nav. 





Company, Same thing, money from us.” Many thanks 





to the learned gentleman, for the intended 





favor !'—he only means to take from us our 





tolls, our revenues, the only interest or return 

















we can ever have, or expect to have, for our 
money, and then he will leave untouched our 
property; our capital, which is already laid 
out and expended for the public benefit, and ‘| 
ae _ gone for ever! His beneficent intention, in i 

this respect, reminds me of the goodly pro- 

_, ject of a certain Scotch economist, for ex- ' 
4° “punging the national debt of Great Britain— _ 


extensive, ruinous and atrocious, this scrupue | 
lous enemy of exclusive rights and privilege ” 
proposed that “nathing but the interest of” 
debt should be abolished, and that the’ na 
tional creditors should be left at fu’ leebe 
to take a’ their vested capitol—whare’er they 
cou’d find it.” 







that if the charter of the company was right- 
fully granted, it has been forfeited by the 


















Feeling, or pretending to feel, some qualms of | 
¢- conscienée at a scheme of public robbery 80 ee 








Lastly, it is contended by the prosecutor, 
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..East’n District. : 
nonfeasance of. the ‘company, in not complet jal age =: 


. ing the navigation from the mene St. John to; wan w 

e > THE frame 
the Mississippi river. | 

An attentive perusal of the 9th section of the, Ontzare Nay. 
charter, on which this attack: is: founded, will 

: satisfy the court, that whatever might be the ; 

n 


intention, or wish, or purpose of the govern-. 
ment in granting the charter, or of ,the com- 
pany in accepting it, neither party has pro- 
mised or stipulated to perform, or cause to 
be performed, the work which we are alleged 
to have neglected. 











. This section enacts, that as soon as we shall 
. have improved the navigation of the bayou, 
5, || so.asto admit, at low tides, vessels drawing 
tl three feet water, from the lake to the bridge. 


: | we shall be entitled to receive a toll on every 
‘ 7] vessel passing in or out of the bayou, not ex- 
- ‘| ceeding one dollar per ton. That when far- 
cr, ther improvement shall permit vessels draw- 
“ } ing three feet water, to pass from the said 
y _ 4 bayou, by the canal Carondelet, to the basin. 
4 @ we shall be entitled to an additional toll, not 
} exceeding one dollar per ton; that when the 
“| ‘navigation shall be improved, so as to admit 
7 vessels drawing three feet water, from the 
‘ ; lake, to any place within one hundred yards 
Vou. XI. 22 
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Bast'n District. of the Mississippi, we shall be allowed a_far- 
wr-~w ther toll, not exceeding one dollar per ton; 





Onteans Nav. 





and that when the communication between 
the said navigation and the Mississippi shall 
be made complete, every vessel passing from 
or into the said river, shall be liable to a toll, 
not exceeding five dollars for every foot of her 
draft. 

What is the meaning of this language of the 
legislature ? If you perform certain services, 
respecting this navigation, you shall be en- 
titled to a certain reward: when farther ser- 
vices, to a still farther reward. There is no 
specific engagement, there is no engagement 
whatever on our part. There is no obligation 
or liability on the part of the public, until we 
shall have earned our reward, according to the 
terms their representatives thought proper to 
prescribe. This is wholly unlike the ordinary 
contracts to which it has been compared. ‘In 
those contracts, each party makes a covenant, 
a binding promise. I engage to give, or to 
do so much for you, in consideration of which 
you engage to give, or to do so much for me; 
or vice versa. In our case, the engagement is 
not positive, but - hypothetical. We could 
break no covenant, for we made none. If we 
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do certain things, we shall enjoy certain p 


vileges. Did the counsel ever know, or can wove 


he conceive, that an action for breach of ‘co- 
venant could be supported on such a conven- 
tion, and against the party who makes no co- 
venant whatever? Suppose the owner of a 
tract of land should stipulate with a wood- 
cutter in these words—if you will clear one 
hundred acres of my land, of all: the wood 
growing on it, I will pay you a thousand dol- 
lars; and when you clear another handred 
acres in the same manner, you shall have a 
thousand dollars more.—If this person should 
clear only ninety-nine acres, he would not 
strictly be entitled to a cent. But if he clear- 
ed one hundred acres, would he ‘not be en- 
titled to his full one thousand dollars, though 
he should refuse to clear an acre more? Had 
we expended our. whole capital without being 
able to get three feet water at low tides, on the 
whole extent of the navigation from the lake 
to the bayou bridge, we should not be entitled 
to demand any toll whatever. But, if with 
that capital, we had accomplished no more 
than the proposed improvement of that ex- 
tent of the inland navigation, surely we should 
have been entitled to the indemnity expressly 





ri- East’n' District. 


Ornteans Nav, | 
































172 CASES IN THE SUPREME COURT 

= ies” stipulated for that specific service. If, after- | pete th 
~~ wards, when urged to clear the canal Caron- | ‘| ference 
eae “™* delet and the basin, we should plead our in- and toll 
aes’. ability, the utmost that could be said to us by all the 3 
the public, would be—if you cannot perform tlready 
this work, we will propose it to some one else. and ag 
But to deprive us of the wages we have al- ed, ext 
ready earned, because it is notin our power stead 0 
to. earn any more, would seem, in ordinary forfeitit 
cases, an injustice too flagrant to be attempt- much | 

ed or thought of. by the 
The laws of all the states which have legis- | disting: 

lated on the subject of internal navigation, The 

confirm the decision which the common sense ommu 

BE and’ common honesty of mankind would pro- of the 
nounce on this accusation against us. When- ple 
ever it is intended, that the non-performance | sha 

ofa specified work or improvement, shall - Joont 

cause a forfeiture of any right or privilege  |rords, 








granted, it is so declared expressly ; so that if 
the advantages offered be not deemed equiva- 
lent to the risk to be incurred, the charter 
need not'be accepted. Inthe 19th section of 
the act for improving the navigation of James 
river, 1 Virg. Rev. Code, 445, it is provided, 
that if the company shall not begin the in- 
tended work within one year, or shall not com; 
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and tolls in question, shall cease. In nearly 


already quoted, there are similar enactments: 
and a great many subsequent acts were pass- 
ed, extending the periods at first limited, in- 
stead of rigorously insisting on the right of 
prleiting the charters for nonfeasance. So 
much have these corporations been favored 
by the enlightened legislatures of the most 
| distinguished states of our confederacy. 

The words in the 9th section, “ when the 
tmmunication between the said navigation 
the river Mississippi shall be made com- 
\pld,” mean nothing more than when the ca- 
_ |milshall be extended to the Mississippi: the 
- lqnstruction attempted to be given to those 
 jtords, even if there were any positive stipu- 








- ‘htion on our part, could only. be specious, if 
A » sole purpose of the act had been to open 
‘Winvigable communication between the bay- 
q land that river. But the purpose of the 
il, as expressly declared in its first section, 
j Bwell as by its title, was to “ improve the 
- Malan navigation of the territory of Orleans.” 


- ‘Merefore, according to the extraordinary in- 















‘| plete the same within ten years, then all pre- East's District. 
‘|ference in their favor, as to the navigation ~~ 


all the inland navigation statutes, which I have Covad. 
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gubje' 


contend, we should be liable: to forfeit og} ™ ¢ 
charter for nonfeasance, if any part of gance 
territory which might be susceptible of th aed 
contemplated improvements, should remaiy e_burt 
unimproved. Our charter, in short, woul 
not be secure, until we should make ever 


perfo 
thele 
law. 


In support of his argument, the genta your 
offers the 22d article, p. 92, of the Civil Com Wha 


possible improvement within the range assig. 
ed for our operations. 
















which enacts, that a corporation may beds} {8 
solved—first, by an act of the legislatute,if) lege 
they deem it necessary or convenient tothe) gran 
public interest ;—and secondly, by the fe ing 
feiture of their charter, when the corporatio|: wa 
abuse their privileges, or refuse to accom PY 
plish the conditions on which such privil imp 
were granted. on 
The first paragraph of this article can onl}, 2 
be construed to extend, to those corporation °° 
which are formed for internal gover ni 
municipal administration, or the like; not ° 
col 


those which embrace contracts with respeti) 
to property. 4 Wheat. Rep..629. The la ™° 
are protected by that article of the constiliy . 
tion, which forbids state legislatures to pal} 


| or the basin; the conditions on which that 


| condition for exercising any right or privilege 
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sny law impairing the obligation of contracts, Ess’s District. 
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But there is no question, at present, on this. ~~ 

y ° Tue State 
subject. We are only required to shew that —w. 


| oir charter has not been forfeited by misfea- ooo 


gance or nonfeasance. On this last ground, 
it would. be manifestly very hard to annul our 
.| eharter and deprive us of our rights, for not 
performing what we are utterly unable to 
perform. But the counsel insist on it never- 
theless. Like Shylock, they stand upon the 
law. Well then, rigorous prosecutors, take 
your pound of flesh, of you can find it in the bond. 
What is that condition, tell us, which we re- 
fuse to accomplish, and on which any privi- 
| lege exercised or claimed by: us has been. 
_ granted? We claim the privilege of receiv- 
ing tolls on vessels coming to the bayou bridge, 


_ privilege was granted, were, that we should 
_ improve the navigation of the bayou, and the. 
canal Carondelet, to a certain specified ex- 
tent; and we have completely fulfilled those 
conditions. When you can find in our char- 
ter, that the junction of the navigation already 
completed, with the Mississippi, is made a 


we have ever claimed, then, but not till then, 
demand such justice as Shylock would exact. 
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einch igen, Lhe statement given by the counsel, of the 


“~~ means of the company for carrying on: the 
THE StaTE —— . . . <a y 
v. navigation of the river, is calculated to make 
OrvEans Nav. 


Company. @ Very incorrect impression. He says, thai 
we have sold lots to the amount of $98,009, 
besides which, congress had appropriated 
$25,000, for the purpose of completing the 
canal. The lots of which he speaks were 
purchased by us, as the evidence shews, from 
the charity hospital of this city, for $28,633 
8 cents, (all charges included) the whole of 
which sum was actually paid down; and paid 
too, out of the monies which might have been 
justly shared as dividend. These lots were 
afterwards sold by us, not for cash paid down, 
but on census, as it is termed; that is, forap 
interest on the capital of the price, the pur 
chaser having the option to pay that capital, 
or the interest of it, for ever. In this sale, the 
capital of the price amounted to $98,325, and 
the interest thereon, stipulated at the rate of 
6 per cent., to $5899 50 cents per annum. 
[tis evident that the purchasers will always 

prefer, as they have hitherto preferred, pay- 
ing the interest to paying the capital, so long 
as the market rate of interest here shall ex- 
ceed 6 per cent.; and that will probably be 


—— 4 


ee 


——— 


provel 
eae 

proce: 
very ¢ 
those 

had s 
and 1 
demn 
losses 
tage 

pany- 
couns 
pock 
erp 
fo re 


had { 


to p 
tion. 


1 duct 


whe! 
thei 
from 
yeal 














RSS FF 


OF THE STATE OF LOUISIANA. 


for ages to come. 
gether with a considerable portion of the toll 
received, has been, and still is appropriated 
to making and maintaining the requisite im- 
There are 


provements in the navigation. 
many men who would have appropriated the 
proceeds of so fortunate a speculation in a 
very different manner: who would have sold 
those lots,—whose value our improvements 
had so greatly enhanced—for ready money, 
and made a dividend of the nett profit, to in- 
demnify themselves in part, for their former 
losses. But instead of taking this fair advan- 


This annual interest, to- East’n District. 
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Compamy. 


tage of circumstances, the navigation com- 


pany—those persons, who, according to the 
counsel, ‘are thoughtful only of their own 
pockets’—reserve the whole gross amount in 
perpetuity, (without even deducting any thing 
lo replace the purchase money which they 
had taken from the proper fund of dividends) 
to promote the public objects of the institu- 


tion. Their generous and public spirited con- 


} duct in this respect will be better appreciated 


when it is known, that from the granting of 
their charter in 1805, to the year 1809, and 
from 1813 to 1818, a period of about nine 
years, they received no dividend, no interest 
Von. x1. 23 
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~~ expenses of making and maintaining this nayi. 
Tue State ; a 
0s. gation. There is scarcely a storm that does 
Orixans Nav. 


Company. not occasion a heavy loss to the company. 
The repairs of the damage done to theiy 
works by the crevasse of Macarty’s planta- 
tion, cost them no less than $23.774 9% 
cents. 

Congress, it is true, did, by their act of Feb, 
10th, 1809, 4 Bzoren, 201, appropriate the 
sum of $25,000, to enable the president of the 
united states to cause the canal of Carondelet 
to be extended to the Mississippi, so as to ad- 

‘mit an easy and safe passage to gun-boats, if 

he should be convinced that the same was 
practicable, and would conduce to the more 

effectual defence ofthis city. Not a dollarof 

this appropriation was ever received by the 
company; and no attempt was made to ex 

tend the navigation to the river; the presi- 

dent being probably well convinced of ‘the 

_ utter inadequacy of the means offered to the 

end proposed. No evidence has been given 

of the probable cost of the contemplated 

work, but we may know what the legislature 

of this state thought of it, by referring to’the 
act of March 6th, 1819, for the establishment 


East’n District. whatever on their capital: so great were the - 





ot 2 
cor 
rive 
tha 
mal 
the 
alle 
dol 


vir 
ten 


nal 
wh 
qui 
pal 
up 
oul 
lar 
the 


kir 


he - 


vi 


es 

is OF THE STATE OF LOUISIANA. 179 

a- ot a company for the purpose of digging and eh 

6 constructing a basin to communicate from the ~~~ 
river Mississippi to Marigny’s canal. For — 

b. that sole purpose,—without having in view the a 

1 making or extending of any navigable canal,— 

e the general assembly deemed it necessary to 

ot allow the company to raise a capital of 200,000 

|. dollars. 

if We are not only not bound, but we are 

5 virtually prohibited by our charter from ex- 

¢ tending the navigation of the bayou and ca- 

f nal Carondelet to the Mississippi. To effect 

e what we have already accomplished, has re- 

y quired the whole of our capital, and a great 

. part of what ought to have been our interest 

e upon it; but we are not permitted to augment 

6 our capital, and without a further and very 

n large capital, it is impossible for us to make 

1 the navigable communication in question. 

e There belongs to every speculation of this 

e kind, much of the risk of a lottery. Many 

t canal companies get blanks, and a few have 


obtained splendid prizes. In Great Britain, 
there are canal sto¢ks which have yielded 
dividends of from thirty to fifty-eight per cent.. 
per annum, and whose original shares have 
been sold at a profit of a thousand per cent. 
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oe See the London Magazine for 1820, vol. 1, of 
ww = pp. 119, 237, 365, 485, 725. Some of the ca. gi 
Ow oat companies in Virginia have, I understand, li 
bay aeeesiangie highly fortunate. Our company’s chance cc 
of profit was, for a long time, very slender tu 
and precarious. The experiment was new Ww 
in this territory, and they had every difficulty su 
to struggle with; high wages, inexperienced to 
workmen, sand-bars formed by every gale of ne 
wind, in place of those that had been cleared th 
away. At last, by dint of hard labour, pa- w 
tience, perseverance, and a generous spirit of la 
enterprize, they perform their task, and begin. at 
to receive a little reward for it. Their prize th 
is, indeed, a very small one; not yet equal to fo 
the first cost of the ticket. Their stock for ti 
one or two years past has sold at a loss of vc 
about fifteen per cent. And notwithstanding cc 
all this, they cannot escape envy, hatred and th 
hostility. Notwithstanding all this, we are g1 
told by the counsel, that “if this state of 01 
things is sanctioned by law, we must submit, of 
—until legislative omnipotence affords re- rt 
lief.” I doubt the propriety, indeed I doubt m 
the morality of attributing omnipotence—in b 
the most mitigated sense which any idiom fi 

of language, any fiction of law, or any figure 
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of the boldest rhetoric would admit—to a le- East's District. 


gislative body, whose powers are so strictly 
limited as those of our legislature are, by the 


March, 1822. 
PQvwy 


Tare State 
v8. 
RLEANS Nav. 


constitution of this state, and by the te 


tution of the united states; both of which 
we are all bound, by our solemn oaths, to 
support. If it were even our dreadful lot 
to live in one of those enslaved and debased 
nations, whose impious despots assume to be 
the vicegerents of the Almighty, I think, that 
when compelled to address our masters in the 
language of adoration, we should remind tliem, 
at the same time, that their omnipotence, like 
that of heaven, ought to be exercised con- 
formably to that sacred and immutable jus- 
tice, “ whose seat is the bosom of God, whose 
voice is the harmony of the world.”—The 
counsel proceeds to say, “ such a state of 
things, no doubt, was intended by those who 
granted the charter, more perhaps for their 
own benefit than the public weal. But it 
often pleases a good God to confound those 
rulers who use power for their own emolu- 
ment, and to protect the oppressed by the 
blindness of their oppressors.” This is the 
first time, I believe, that the governor and the 
legislative council who granted our charter. 


OrzveEans Nav. 
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East'n District. were ever accused or suspected of such cor- 
“~~ ruption. I am the last person on earth dis. 


posed to eulogize the character of governor 
Claiborne; but I will venture to assert, that 
whether he acted right or wrong, no man 
ever acted less from the impulse of mer- 
cenary motives. And I think I can say as 
much for that legislative council, whose se- 
cretary I was during the whole period of their 
existence, and with whose measures and views 
I had the best opportunities of being tho- 
roughly acquainted. 

The gentleman asserts, that if the naviga- 
tion from the bayou to the Mississippi had 
been complete at the time of the late invasion, 
our gun-boats would have been saved, and 
the British army destroyed. Is it possible! 
Then these gun-boats must have been cap- 
tured in the basin, as they were endeavouring 
to save themselves, having retired from the 
enemy as far as our incomplete navigation 
would carry them. Yet I have always un- 
derstood that they were taken, not in the 
basin, nor in the canal, nor in the bayou ;. no, 
nor in the lake Ponchartrain, but in the lake 
Borgne. 1 supposed, from no better infor- 
mation than Latour’s history. and the official 
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accouut of captain Jones, the commander of aes 
the gun-boats, that they had been taken in «~~ 


the Malheureux island passage, on their way 


Ornieans Nav. 


to the Petites Coquilles, or the Rigolets, where Company. 


they had positive orders to “ wait for the ene- 
my, and sink him or be sunk themselves.” La- 
tour’s History, p. 58, and appendix, p. 34, 133. 
The counsel might as well have imputed to 
the navigation company, the eapture of the 
city of Washington, as the loss of those gun- 
boats. The accusations of the wolf against 
the lamb, in the fable, have truth and justice 
in them, compared with this charge against us. ’ 

Whatever doubt may be imagined respect- 
ing the constitutional validity of our charter, 
or of any of its provisions, none I presume, can 
exist, but that we have expended our capital 
on the improvement of this navigation in pood 
faith. We acted under the sanction of seve- 
ral state laws, and several acts of congress; 
and in the presence, and until now, with the 
acquiescence of the public and their repre- 
sentatives, whose interest and duty it was to 
oppose our proceedings at once if they were 
illegal. Our law—the universal and immuta- 
ble law of all civilized communities—secures 
to us the full value of the improvements made 
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by us under these circumstances, even if it 
could be held that our charter was invalid, 
n the whole or in part. Let it not be ob- 
jected, that a state is a party which cannot 
be subject to any judgment of this court. 
That state appears in court as a voluntary 
suitor. To obtain justice, it must first do 
justice. A previous indemnity for the whole 
of our useful expenses, would therefore be 
the indispensible condition on which the 
state could be allowed, for itself, or for the 
citizens at large, to resume the rights which 


have been granted to the navigation com. 


pany. 

We are told on this subject, by the counsel, 
that we may rely with unbounded confidence, 
on the generosity of the state, for ample re- 
muneration for our services:—On that same 


generosity, in the exercise of which (he adds, 


by way of encouragement) “she is prosecut- 
ing this suit for the protection of her weak ci- 
tizens against the extortions of the strong.” 
We have no doubt whatever of the justice 
of the state, that is, of the great body of her 
citizens; but ifher legislature should continue 
in the same disposition as when they passed 
their resolutions against us, it is not probable 
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they would pay much regard to any petition of ee 
ours. Would they not exclaim as we ap- ww ~ 
proached their bar to supplicate for remune- ee 
ration, “ begone, too highly favored monopo- ‘ome. 
lists! Avaunt, ye minions of exclusive privi- 
leges! The forfeiture of your $200,000 is but 
a just punishment for your nonfeasance and 
malfeasance ; for your many illegal and op- 
pressive actings and doings.”—But however 
well disposed they might be towards us, we 
prefer to claim our rights from the justice, 
rather than to solicit them from the generosi- 
ty of our country. 

We are unwilling, if we can help it, to rely 
on the favor of any one; but we do rely, with 
unbounded confidence, on the privileze—that 
invaluable privilege which belongs exclusively 
to the members of a free state—of demanding 


| ourown, not as a boon, but as a birth-right. 





On this cause may depend the fate ofevery 
corporation in this commonwealth. If such 
a charter as ours can be forfeited, ifthe hard- 
ly earned privileges it confers can be taken 
away, if the solemn contract made with us 
by the public, and religiously fulfilled on our 
part, can be violated, on the pretences 
that have been set forth against us, what 
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corporate body can consider itself safe? To 
say nothing of the principles proclaimed in the 
legislative resolutions, which cut up and de- 
stroy radically all corporations whatever, not 
even excepting that great corporation, the 
government of the state; is there any Corpo- 
rate body existing which might not be accus. 
ed, and perhaps with truth, of omissions far 
greater than that which has been unjustly 
laid to our charge, and strenuously urged asa 
cause for depriving us of our charter? Is 
there any bank, any canal company, any turn 
pike-road company, any ferry-company ;—is 
there any religious, or political, or charitable, 
or learned, or commercial corporation which 
has accomplished, to the utmost extent, every 
purpose contemplated or intended by the le- 
gislature,—which has done all that it could 
possibly have done to promote all the objects 
of its institution ? 

If the Orleans Navigation Company, whose 
perseverance, disinterestedness, and self-de- 
nying public spirit have been proved on this 
trial, to an extent seldom found in any. jomt 
stock, or any other corporation, be not secure, 
then it will be time for every one who holds 
an interest in any such chartered body in this 
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e . ° ° E y Di i . 
state, to sell it out at any sacrifice: and it ‘March, 1492. 


aa a 
a i THE SraTe 
citizens of the other states, and foreigners vs. 


: . Or.Eans Nav. 
also, full notice of the risk they would run by Comrars. 
adventuring their funds on speculations, in 
which, even if all the unavoidable hazards 


and difficulties attending them should be over- 


would be only fair in that case, to give the 


come, there would, at last, be no security. 
With these observations, I commit the cause 
of my clients to the justice of the court. 
(See Post.) 
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ROBERTSON vs. LUCAS. 


‘ . ° If the 
Appea from the court of the first district. , nt Tz 


defendant, he 
has no need of: 


Porter, J. delivered the opinion of the introducing Wis 
evidence, as the 


court. On the trial of this cause, the judge a siaeate cade 
quo being of opinion that the plaintiff had '*, t Proves 


the supreme 


z . court will re< 
not made out his case, informed the defen- soc A 


dant’s counsel, that it was not necessary for Fitecue opin. 
him to introduce any evidence, and gave ™ 
judgment accordingly in his favor. We 

think, from an examination of the testimony, 

that justice cannot be done, without having 

this evidence before us. The cause must 


therefore be remanded for a new trial. 
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East’n District. Jt. ig therefore ordered, adjudged and de- 
March, 1822. 


wr~~ creed, that the judgment of the district court 


_— #80 be annulled, avoided and reversed, that this 


Lucas. — cause be remanded to be tried anew, and that 


the appellee pay the costs of this appeal. 


Ripley for the plaintiff, M’Caleb for the de- 
fendant. 


—p——- 


BRADFORD vs. WILSON. 


Where fraud Appeat from the court of the third district. 
is put at issue 
and the supreme 


court think that Porter, J. delivered the opinion of the 


the weight of i ; ‘ : 

evidence is court. This action was instituted on a pro- 

against thever- , 

dict, they will missory note, made by Lashley, of whose es- 

remand the : 

cause for anew tate the defendant is curator. The defence 

trial. : : ; 
The court has Set up Was insanity, fraud, and want of consi- 

the power to de- . 

cide differently deration. 

from the jury ° . 

but it is one The cause was submitted to a jury, who 

which, in cases 

of that descrip- found for the defendant. 

tion, is to be ex- ape a . 

ercised with The plaintiff did not apply for a new trial 


great caution. 


in the court below, but appealed, and asks to’ 


have the judgment reversed, as the verdict is 
contrary to evidence. 

Judging alone from what appears on re- 
cord, and without the advantages which were 
possessed by those who tried the cause in the 
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first instance, we are of opinion the weight of 
evidence is in favor of the plaintiff. In ordi- 
nary actions we might proceed on this opini- 
on, to give final judgment; but cases of the 
nature of that now before us, where fraud is 
put at issue (like those where damages are to 
be assessed) fall so peculiarly within the 
province ofa jury, and that body, from its 
constitution, and the manner investigation is 
carried on before it, is so much better quali- 
fied than this court, to arrive at a correct 
conclusion on the merits, that we feel great 
reluctance to decide contrary to their verdict. 

As the cause now stands, we think the saf- 
est course we can adopt, and the one best cal- 
culated to attain the ends of justice, is to 
send the parties back to investigate their 
tighis anew. If the jury, who already tried 
the case, have erred, from the motives ascrib- 
edto them by the plaintiff; if they have been 
guided by their passions, and forgot the so- 
lemn duty they had to perform, and the re- 
sponsibility under which they discharged it, 
twelve other of our citizens can correct their 
error. On the contrary, should a second ju- 
ry find as the first has done, and an appeal is 
again taken, we shall be better enabled to 
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Me . 
ediioieg justice may demand. 10 Martin, 66. 


Brapronp —_ It is therefore ordered, adjudged and de- 
Waser. creed, that the judgment of the district court 
be annulled, avoided and reversed; that this 
cause be remanded for a new trial, and that 
the defendant and appellee pay the costs of 


this appeal. 


East'n District. satisfy. the law, and do that in the case which 
ch, 1822. 


Watts for the plaintiff, Duncan for the de. 
fendant. 


le ° 
NICHOLLS vs. ROLAND. 


Acontract for AppeAL from the court of the fourth distriet. 
the sale of a 
oral tows Porrer J. delivered the opinion of the court. 
cr slave [t is alleged in the petition, that the defen 
tial parol evi dant entered into a verbal contract with the 
received to shew plaintiff, to purchase from him a slave, which 


under what cir- 


cumstances. Contract was to be confirmed in writing: that 


In contracts 
which are recip- the defendant being in great want of the ser 
rocally benefi- : 
eial to _~ par- vices of the negro to work on his house, beg: 
ties, the same E r 
care is exacted ged the use of him, and promised that he 
of the  bailee 


which every should be returned on the next day, or the 
prudent man 
takes of hisown Contract confirmed. 


goods. 


In an action — It is further alleged, that the slave has not 


for property 


‘lms delivered, heen returned, and judgment is prayed for 
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his value, and for the damages sustained by East's District 


P March, 1822. 
his loss. | ow 
The defendant plead the general issue; the “— 
Roan. 


cause was submitted toa jury, who found a— 
verdict against the plaintiff, and he has ap- brig age nt 
pealed. tho teeta which 
Parol evidence alone, was introduced to mrearnts3 
support the allegations contained in the peti- ee 
tion. | 
As our law has declared that the sale of 
slaves must be reduced to writing, that a ver- 
bal alienation of them is null, and that in case 
the existence of any covenant tending to dis- 
pose of them is disputed, parol evidence shall 
not be admitted to prove it; Civil Code, 310, 
art. 41; Id. 344, art. 2, all the testimony 
which goes to establish a contract for the 
purchase of the property mentioned in the 
petition, must be rejected. 
Parol evidence however was legally intro- 
duced, to shew that the plaintiff delivered a 
slave to the deferidant, and the circumstances 
under which that delivery took place. These 
circumstances, as we learn from the evidence, 
were—that the plaintiff and defendant had 
a conversation respecting the sale of a negro, 


and that he was delivered to the latter on trial, 
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East’a District. who employed him in a ferry boat, and did 


March, 1822. ; 

w~ not return him. Why he was not returned, 
N i 
“the testimony taken on the trial, does not in- 
Ro.anp. 


form us, whether he ran away, or was drown- 
ed, or was fraudulently disposed of by the 
appellee, or lost through his fault or negli. 
gence, is left to be ascertained by presumpti- 
on, for nothing express, nothing positive has 
been proved in regard to it. 

From the evidence, it appears the negro 
was delivered to defendant, under an agree- 
ment which authorises us to infer that it was 
as much the interest of the owner to place 
him in his possession, as it was that of the 
appellee to receive him. In contracts which 
are thus reciprocally beneficial to both par. 
ties, the same care is exacted of the bailee, 
which every prudent man takes of his own 
goods, and the party to whom the property 
is delivered, is answerable only for ordinary 
neglect. Domat, liv. 1, tit. 5, sec. 2, art. 4& 6. 
Pothier, Traité du pret a usage, n. 97, Dig. liv. 
13, tat, 6,1. 5,18 & 19, par. 5, tit. 2,42. The 
judge a quo charged the jury conformably to 
this doctrine, when he told them, if they were 
satisfied the defendant had used the slave as 
he did his own, and paid the same attention 
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to his preservation, they ought to find a ver- 
dict in his favor. 

But the judge did not stop here, he went 
further, he informed the jury that it was the 
duty of the plaintiff to prove that the loss of 
the slave proceeded from the fault of the de-. 
fendant. In this we think he erred. The 
owner of the slave was only obliged to prove 
he delivered him. The circumstances which 
were to excuse the failure to restore him, 
should have been established by the party 
who received the property on the condition 
of returning it. We are far from intending to 
say, that if the slave absconded, or was drown- 
ed, the bailee should have furnished positive 
proof of these facts. But it was his duty to 
sive evidence which led to a fair and reason- 
able inference, that the loss of the property 
was not owing to any fault of his. It would 
be imposing a most intolerable hardship on 
the bailor, to require of him, not only to 
prove that he placed his slave in the hands 
of another, but also to furnish testimony 
why he could not get him back. We had oc- 


casion a few days since to recognize the gene- 


ral rule on this subject, in the case of Delory 
vs, Mornet, and we there held that the burthen 
Vou. x1. 25 
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BKast’n District. 
March, 1822. 
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of proof lies on the person who has to support 
his case, by proof of @ fact, of which he js 
supposed the most cognizant. That prinei- 
ple applied here brings us at once to the eon. 
clusion, that the onus proband: lay on the de. 
fendant ; because he must be presumed to 
have more knowlege of the slave’s conduct, 
and what occurred to him while in his pos. 
session, than the plaintiff can be supposed to 
have. 

The general rule of evidence is, that the 
point in issue should be proved by the party 
who asserts the affirmative. If any doubt 
could be raised on the application of that 
rule to this case, it is removed by recurring 
to the law which governs contracts of this 
kind. 

Pothier in his treatise des Cheptels, n. 53, 
says, that if a question arises respecting the 
death of cattle, delivered on the conditions 
common to this contract, the burthen of proof 
lies not on the owner, but on the person who 
received the property. 

So in his work Du pret a usage, he teaches 
the same doctrine; that it is the borrower, 
not the lender, who must establish by evi- 
dence the loss of the thing lent. Pothter, Traité 
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Du pret a usage, n. 40, and in his Treatise on #2st’a District. 


7 March, 1822. 
Obligations, x. 620, he presents the very ques- ww 
e ° a Ye - NICHOLLS 
tion before us, and decides it, in conformity 8. 
Ro.anp. 


with the opinion we have just expressed. 

It is therefore ordered, adjudged and 
decreed, that the judgment of the district 
court be annulled, avoided and reversed, 
and the cause be remanded for anew trial, 
with directions to the district judge not to 
charge the jury, that « the plaintiff not having 
proved it was by the fault of the defendant 
the negro had disappeared, they ought to find 
for the defendant.” The costs of appeal to 
be paid by the appellee. 


Duncan for the plaintiff, Dumoulin for the 
defendant. 


—— 
BETHMONT vs. DAVIS, © 


Appeat from the court of the first district. A cook, hired 

for 18 months, 

Part? } may be dismis- 

Porter, J. The plaintiff, a resident of ted at any time, 

Mi ? the master 

Paris, in the kingdom of France, contracted was bound to 

. " pay his passage 

with the defendant to serve him eighteen eoordipninte~ 

2 - at the end of his 

months in the capacity of cook. He was to services, his re- 
2 presentatives 

receive two thousand five hundred francs per may recover the 

E value of such a 

annum, for his wages, and the defendant fur- passage, though 
as 8 the cook died 

ther agreed to pay his passage from Havre to during the pen- 

deacy of a sni¢ 
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East’n District. New-Orleans, and from New-Orleans back tg 


March, 1822. 


w~-~ Havre. 


BETHMONT 


vs. 
- Davis. 





brought on the 


master’s refusal 
to pay the pas- 
sage money. 








In pursuance of this contract the plaintiff 
After he had served the 
defendant for some months, a dispute arose 


came to Louisiana. 


between them, and he was discharged. This 
action is brought to recover the whole amount 
of his wages. ! 

The judge a quo gave judgment that the 
plaintiff recover the sum of $257 25 cents, 
which amount he states to have decreed on 
the following grounds :—$107 25 cents for the 
period of actual service, and $150 to carry 
the plaintiff back to France. 

It is admitted that Bethmont died after 
the inception of this suit, and before the ren- 
dering of judgment in the district court. 

A good deal of evidence was taken to shew 
the conduct of the parties, and the causes 
which produced the dispute, that ended by 
the discharge of the plaintiff But the view] 
have taken of the case renders it unneces 
sary to examine that evidence in detail. 


Both plaintiffand defendant have appealed. 


I think the judgment of the district court is 
erroneous in that part which allows $150 for 





‘te 


tit 
the 
ose 
his 
unt 


ew 
3es 


w | 
es 


ed. 


t 16 
for 





























OF THE STATE OF LOUISIANA. 





197 


the passage back to France; because, in my oe 
? 


opinion, that branch of the contract was per- ~~ 
sonal to the plaintiff, and as by the act of God, “a 
it is now impossible for him to perform his _— 
part of it, the defendant cannot be compelled 
to a performance on his. It is true that dama- 
ges were due by the defendant the moment 
he refused to comply with his agreement, 
but nothing on the record shews the amount 
of these damages, or what pecuniary loss the 
plaintiff suffered by remaining here, instead of 
returning to his native country. In the ab- 
sence of proof as to the amount, we cannot 
‘give more than a nominal sum. To give 
$150 to his heirs, is carrying the contract into 
complete effect, which, in my opinion, cannot 
now be done. 

As there is a difference of opinion among 
the members of the court on this point, ! am 
anxious to state somewhat in detail the rea- 
sons which influence mine. I cannot agree 
with the plaintiff’s counsel, that the promise 
to pay the passage back to France, bound the 
defendant for the sum necessary to effectuate 
that object, whether he returned or not. On 
the contrary, I think it was only due in case 


he should return. If 1am right in this posi- 
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East'n District. tion, we have then presented the ordinary 


Mareh, 1822. 
Sy ate A 
BETAMONT 


vs. 
Davis. 


case, where the payment of money depends on 
something to be performed by the other party 
to the contract. What is the principle of 
law which governs cases of this kind? This; 
that until that performance takes place the 
money is not due. What is the exception? 
That if the act to be done is personal, and 
the person who has a right to claim its execu, 


tion prevents it, he shall not take advantage 


of his own wrong, and he is responsible in. 


damages, if the party who had to perform 
this act dies during the pendency of the suit. 


This is the doctrine of Pothier, Tratté du' ' 


louage, n. 455. 

The question then returns on my mind 
what damages are proved? How are we in- 
formed that the plaintiff was injured to the 
amount of $150, because his passage was not 


paid? How do we learn that if he had gone 


back he would have been benefited in that 


_sum? Or what damage he sustained by re-. 





judge, it does not appear to me any error has 


maining? There is not even any evidence 
how much it costs for a passage to France, I 
therefore think the district court erred in de- 


ereeing that the defendant should pay for it. 


In respect to the other sum allowed by the 
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been committed. Our Code declares, that a East'n District. 


man is at liberty to dismiss a hired servant, 
attached to his person or family, without as- 
signing any reason for it. This construction 


March, 1822. 


PQYw 


BsTH MONT 
vs. 
Davis. 


cannot be shaken by the argument so strong- — 


ly enforced by the plaintiff’s counsel ; that in 
the present case the parties had contracted 
for alonger time. Because it is precisely for 


_ cases of this kind that we must presume the 


law to have been made. If the terms.of the 
contract stated no period of service, the mas- 
ter would have the right to dismiss his ser- 
vant without the authority of this provision in 
our Code. 


I think that the judgment of the district 
court should be reversed, and that the plain- 
tiff recover of the defendant the sum of $107 
25 cents; that the plaintiff pay the costs in 
this court, and the defendant those of the 
court below. 


Martin, J. I concur with every part of the 
opinion of judge Porter, except that which 
relates to the claim for asum equal to the 
costs of the plaintiff’s passage back to France. 

The defendant has not stated in his an- 
swer that he tendered a passage on board of 
any vessel, to the plaintiff; on the contrary he 
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ue has denied the plaintiff’s right to such a pas- M 
~~~ sage. It appears therefore clear to me that 
ae the plaintiff had a right, immediately on apni 
— bringing on his suit, to be compensated in “ok 
damages for the failure of the defendant, to oa 
perform that part of the contract, which enti- er 
tled the plaintiff to demand a passage to of 
- France. This right to damages, for this par- vt 
tial breech of the contract, certainly survives " 
to his re tati judg 
presentatives. iad 
Had the plaintiff, on the defendant’s refusal m8 
to furnish him with a passage, embarked for i 
France, he might have sued the defen- ni 
dant for the passage money he might have hi 
paid, and this would have been recoverable, “ 
even if the vessel which carried the plain- ag 
tiff had sunk. If, unable to procure such a i . 
passage, the defendant had given up his ex- * 
, | fom 
pectations to return, he could have had an ac- Kn 
tion to be compensated for this sacrifice. a | 
: : er . maid « 
This action could certainly survive. Likely He h 
it is this very action that he has instituted. I he ‘ 
think his death pendente hte has not put the de- m 
; ony Frane 
fendant in a better situation. ibe 
The passage was a part of the price of the a 
‘plaintiff's services. win 
; ; ue 
I think the judgment ought to be affirmed. 
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Matuews, J. This action is founded ona 
contract, by which the plaintiff agreed to 
serve the defendant as a cook, for a certain 
time, stipulated between the parties in a 
written instrument. Before the expiration of 
the: period of service, the cook was dis- 
charged by his employer; and proceedings 
took place, as have been stated by the junior 
judge of the court; with whom I agree in 
opinion in all things, exeept his construction 
of that clause in the contract which relates to 
the payment of the price of the passage of 
the plaintiff back to Havre. I think the obli- 
gations arising out of this contract were en- 
tirely reciprocal on the parties up to the pe- 
fod at which the services of Bethmont ceas- 
i, by the will of the defendant; and. that 
tom that moment, the only remaining obliga- 
ton (necessary to a complete fulfilment of 
uid contract) rested altogether on Davis. 
He had bound himself unconditionally to pay 
the passage of the plaintiff back to Havre, in 
France, at the expiration of the time of ser- 
vice as stipulated, which, in my opinion, crea- 
ed a positive obligation ‘on his part, to pay 
much money as would amount to the price 
such passage; for it could not in any 
Vor. xr. 26 
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BETHMONT 
vs. 
Davis. 


If testimony 
be admitted, 
without being 
sworn to, and 
he contradicto- 
ry, the supreme COUTt. 


court will re- 


mand the case case is, and that one of fact alone, the only 


for a new trial. 








CASES IN THE SUPREME COURT 
manner’concern the interest of the employer 
what disposition the servant might make of 
- himself, after his services had ceased. on. 
sidered ‘in this way, the contract mustbe 
extended to the representatives of ‘the plain- 
tiff, who:are entitled to the full benefit of that 
stipulation which relates to the passage back 
to Havre, notwithstanding his death. I there. 
fore concur with judge Martin, that the jadg. 
ment of the district court should be beens 


with costs. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Preston for the plaintiff, Davezac for the de- 
fendant. 


BARRY vs. LOUISIANA INSURANCE. COMPANY, 
Apprat from the court of the first district 


Maruews, J. delivered the opinion of the 
Reduced to a single question, as this 


difficulty in its decision arises, from, the. cot]. 


trariety and direct opposition of ,the testime 
ny, Which relates to the ownership of the ves 
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sel on board of which the goods were shipped == 
and insured. : When.a person who acts as mas-; “ene 


ter of a ship, is guilty of batratrous,conduct;, 


apa Vig OP | Lo 
that is prima facte evidence of barratty;s0 as tO Insurance Co 


entitle the assured to recover against the un- 
derwriters, without requiring negative proof 
that such captain was not the owner, or shew- 
ing who really was. The fact of his being 
owner must be established by the underwri- 
ters, in discharge of whom it is intended to 
operate. Park’ on Insurance, 127. 

Opposed to this presumption of law, in the 
present case, we have it on record, as proven 
by one witness, that Brown, the master, pur- 
chased the vessel at a sale by the marshal. 
To rebut this testimony the plaintiff offers a 
copy of the ship’s register, by which it ap- 
pears, that on the oath of the master, Brown, 
the vessel was registered as the property of 
John Nicholson, the person who proves Brown 
to be the owner. Had Nicholson and Brown 
both been sworn in open court regularly, to 
testify in the cause, as to the real. owner of 
the schooner, and had their testimony been 
thus contradictory, and nothing appeared to 
lessen the credibility of either, we should 
have concluded that the presumption in fa- 
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5 eo vor of the captain not being owner ought to wit 
weve prevail, and that the assurers are liable on 
“the policy. But,Nicholson has never been Ar 
Pre penn 2f sworn, and the registry of the vessel (if at all 
evidence of the ownership, is not the best): Pc 
has: perhaps been irregularly obtained; and cour 
consequently the oath, which is the founda stan 
tion of it, is before us in such a questionable Com 
shape that little weight can be given to it for ceive 
the purpose of proving property. These cir- It 
cumstances create such embarrassment in asin 
weighing the testimony, that we are of opinion | Wes 
that the case ought to be remanded for anew cits 
trial, believing from all which appears on the . | 4, 
record, that justice requires this mode of — 
proceeding. G 
fend 
It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, that this 
cause be remanded for a new trial, and that | A 
the appellee pay the costs of this appeal. | pari 
Livermore for the plaintiff, Duncan for the F 
defendant. 
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ayy Bast’n District, 
MAGER vs. LOUISIANA INSURANCE COMPANY. “warch 1928. 


rw 


Apreat from the court of the first district. ™4S™* 


LovzstaNa 


: Pasig Insurance Co 
Porter, J. delivered the opinion of the 
If testimony 


court. This case is similar in all its circum- be admitted, 
: rea without being 
stances to that of Barry vs. Louisiana Insurance sworn to, and 


Company just decided, it must therefore re- nad + aren 
ceive a similar judgment. a rage 
: for a new trial. 
It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
| be annulled, avoided and reversed, that the 
cause be remanded for a new trial, and that 


the appellee pay the costs of this appeal. 


Grymes for the plaintiff, Duncan for the de- 
fendant. 


EI 


DAME ws. GASS. 


Appgat from the court of probates of the _ If it does not 


. ° appear on the 
parish and city of New-Orleans. record that the 


matter in dis- 
pute exceeds 


Porter, J. delivered the opinion of the $300, the ap- 
- » peal will be dis- 
court. In this case two persons claim to be missed. 
appointed curator of a vacant estate. The 
unsuccessful applicant has appealed from the 


judgment of the court, which refused to ap- 
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East'n Piswien point him, and granted letters of curatorship 


March, 1 


ae to his opponent. 


DamME 


v8. 
Gass. 
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The parties-have argued the case on the 
merits. But on looking into the record we do 
not think we are authorised to go into them, 
for nothing is shewn which gives this court 
jurisdiction of the cause. ” 

The petition of Dame states, that Smith*has 
died ab intestato, that he has left some property 
behind him, and that he is a creditor for the 
sum of $175 32 cents. 

The opposition of Gass says nothing of the 


estate left by the deceased, no inventory ap. — 
pears among the proceedings, nor does the — 


evidence establish that the amount exceeds 
$300. Weknow nothing therefore of the sim 
in dispute, and as we are prohibited from er 
amining any other causes but those which the 
constitution has assigned to us, we cannot 
look into this. 4 Martin, 33. 


Weare therefore of opinion that the appetl 
be dismissed with costs. 


Preston for the plaintiff, Orr for the defen 
dant. ; 
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SANCHEZ & WIFE vs. GONZALES. Stee 


Ret PO\ 
Apreat from the court of the second dis- Sancuxs & 
trict. . 
. GonzaLzs. 
Martuews, J. delivered the opinion of the The supreme 


court may re- 


court. In this suit the plaintiffs claim title lieve on the re- 


fusal of a new 


to a tract ofland described in the petition, by trial; but a 


very clear case 


right of succession in the wife, as sole heiress must be made to 
induce it to do 


to Alonzo Romano, one of the colonists of so. 
An individual 


that place, on the bayou La Fourche, former- put in possessi- 
on by the Span- 


ly called Valenzuela. The defendant pleads ish government, 


ett ; by metes and 

title-in himself, and prescription against any boundsaf a part 
e of t ing’s 
which might be adduced by the plaintiffs. tand, as her 


+ Own, acquired 


The cause was submitted to a jury, on facts such title, 
‘ which, streng- 


presented by both parties, and a special ver- thened by long 


possession, must 


dict returned. After the finding of the jury, prevail. 


i ae The certificate 
the defendant moved in the district court’ for of the land com- 


missioner does 


a new trial, which motion being over-ruled, not avail a- 
and final judgment rendered on the verdict, erin gaa 
he appealed. 
The first question to be decided by this 
court is, whether the justice of the case re- 
quires that it should be remanded for a new 
trial ? 
The power given by law to the court of ap- 
peals, to order new trials: in the courts of 


original jurisdiction, ought not to be consider- 
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East’n District. i iscretion without rules 
ype ed as conferring a discretio or 


“~~~ limits; altho’ the expressions by which it is al- 


* lowed, appear to be extremely broad and 


ws. . ' 
Goszates. comprehensive. In the present case, an ap- 


plication having been made to the. court be- 
low for a new trial, we are referred to the 
grounds therein stated, to shew the error of 
the court in refusing it; and our attention is 
directed to the whole evidence in the case, 
It was decided by this court in the case of 
Heerman vs. Livingston, that when facts are 
submitted to juries for their finding, a refu- 
sal by the court to cause the testimony to be 
reduced to writing, is no ground of error, as 


in such cases the law does not require it. A 
special verdict, or facts found by a jury, being | 


conclusive evidence to the court, it is most 
certainly the duty of the judge, before whom 
they are submitted and found, to see that 
nothing but proper evidence be admitted, and 


that the jury have not violated truth, asestab- 


lished by such evidence; but as the law has 
provided no means by which the whole of the 
evidence can be brought before the appellate 
court, the granting or refusing new trials must 
be left very much to the discretion of the 
inferior tribunals. We are unable to per- 
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ceive that it has been improperly exercised 
in this case by the judge a quo, and are of opi- 
nion that the cause ought not to be remanded. 
In coming to a conclusion on the merits, 
itis not thought necessary to examine the 
facts found by the jury in detail. Advocates 
often, through zeal for the interest of their 
clients, submit facts which are not very mate- 
rial in applying the law to a case. 

This being a petitory action, it is first ne- 
cessary to enquire whether or not the plain- 
tiffs have made out any legal title to the pro- 
perty in dispute, and if they have, it then be- 
comes necessary to examine the title as set 
up by the defendant. 

The plaintiffs and appellees have exhibited 
no written evidence of title from the Spanish 
government, to the person under whom the 
wife claims as heir. The facts found by the 
jury, as submitted on the part of the plaintiffs, 
shew, that a colony, as it is termed in the 
pleadings, was settled on the bayou La 
Fourche, by authority of the government of 
the country ; that Alonzo Romano, the ances- 
tor, was one of the colonists; that Laveau 
Trudeau, the king’s surveyor, measured out to 


Von. x1. 27 
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each his parcel of land; that said surveyor 
put Alonzo Romano in possession of the land 
claimed in this suit; that the archjves of 
Laveau Trudeau have been destroyed by fire; 
that Romano possessed the said land until 
his death, and during the space of sixteen 
years ; the minority and heirship of his daugh- 
ter, the plaintiff, are fully established. The 
first fact submitted by the defendant, relates 
also to the plaintiff’s title, and finds it to be 
a concession by the Spanish government, and 
possession given by Laveau Trudeau. 

From these facts, some reliance seems to 
be placed by the counsel of the appellees, on 
a title by prescription, in Romano, the ances- 
tor. Itis believed that we may safely assume, 
as a general rule of prescription, that the 
public domain is not subjected to it by any 
length of time. But from the expressions in 
several of the laws in the recopilacion of the 
Indies, it does appear, that the Spanish go- 
vernment has, in some degree, enacted an ex- 
ception to the general rule. The Ist law of 
the 12th title of the 4th book, provides, that 
persons who have made their habitation upon, 
and cultivated lands for four years. shall have 
the right of disposing of them as their own 
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property. This law also fixes the quantity a 


which may be assigned to each individual of w\~ 
any new settlement, according to his rank, —— . 
&c. The 14th law of the same book and title, Gonzaves. 
after the declaration of the right of the crown 
of Spain to the entire sovereignty and domi- 
nion of the Indies, indicates the sovereign will 
as to the disposition of the public lands, 
and requires that all possessors of land 
should exhibit titles, &c, and that those who 
shew good titles, or a just prescription, shall 
be protected therein, &c. The 18th law ¢d. 
admits persons who have possessed for ten 
years, to compromise with the government for 
lands thus possessed. 

The sovereign power of a state or kingdom, 
which holds public domain for the benefit of 
the whole community, is not restricted by 
forms as to the manner in which it may assign 
or lay out any part thereof to an individual in 
full dominion of property. It is true that this 
is generally done by written titles, emanating 
from competent authority, but we are of opi- 
nion that it will not be in violation of any prin- 
ciple of national law and equity, or of sound 
policy, to say that when a part of the public 
land is separated from the rest by metes and 
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East’n District. bounds, and an individual is put in possession 
~~ of it, as his own, he acquires title thereto; 


which is certainly much strengthened by a 
lapse of time, so long as that, during which 
it appears from the evidence, the father 
of the plaintiff possessed the tract of land in 
dispute. There can be no doubt of the title 
of the ancestor, having, in the present case, 
descended to his heir, and being of opini- 
on that the former had a title, we conclude 
that the appellees have shewn a title m them- 
selves. 

It only remains to see if the defendant has 
produced evidence of a better title. In truth, 
the finding of the jury shews none of any 
description, except that which is attempted 
to be made out by prescription; but it is 
clear from all the circumstances of the case, 
taking into view the minority of the plaintiff, 
that the time necessary to prescribe without 
a colourable title has not elapsed. It is, more- 
over, the opinion of the court, that the apellant 
would not be bettered in relation to his title, 
by the certificate of confirmation of the land 
commissioners of the united states, were it ad- 
mitted to make a part of the facts in the cause: 
Ist, because the certificate gives no right 
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is believed Alonzo Romano acquired a title to 
the disputed premises in his life time, which 
descended to his heir, the present plaintiff. 

The circumstance of fraud in the posses- 
sion of the defendant, as found in the 6th fact 
submitted on his part, must defeat every pre- 
tention of title derived from that source, 
and destroy all just claims which he might 
otherwise have had for remuneration on ac- 
count of improvements made by his industry 
on the land. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Workman: & Porter for the plaintiffs, Der- 
ligny for the defendant. 


ene 


ARNOLD vs. BUREAU. 


Appeat from the court of the first district. 


Martin, J. delivered the opinion of the court. 
This case was before us in Dec. 1819, and 
was remanded for a new trial. 7 Martin, 292. 
There was a verdict and judgment as before, 
ad the defendant appealed. 
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against individual claims: and 2d, because it Est’n District. 


March, 1822. 
Pry 
Sancnez & 
WIFE 
vs. 
GONZALES. 


The signature 
of one of the 
partners, binds 
the firm, when 
he has no pri- 
vate interest. 
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East’n District. Price deposed, that after the defendant's 
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Bureav. 
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failure, Packwood and Price purchased from 
Philibert, a claim against the defendant. — 

Philibert informed him that he had no 
other claim against the defendant, than that 
which he sold to Packwood & Price. 

Price stated he received payment of Phil. 
bert’s claim ina note of the defendant, en- 
dorsed by Deshon & Allen, for one-fourth of 
its amount, and discharged the defendant. | 

W. Montgomery deposed, that the plaintiff 
purchased a quantity of sugar from W. &], 
Montgomery, in $811, and endorsed and put 
in their hands the two notes of the defendant, 
on which the present suit is brought, tobe 
collected, aad the proceeds applied to the 
payment of the sugar. The notes were not paid 
at maturity, and the witness considering his 
firm as the plaintiff’s agents, for the collec. 
tion of the notes, did not cause them to be 
protested, and received the note, annexed to 
the answer, for one-fourth of the plaintiff's 
claim, and signed the defendant’s concordat, 
with the rest of his creditors. He cannot re- 
collect whether his firm held the two notes, 
in their own right or as the plaintiff’s agents. 
He believes he gave the plaintiff a receipt 
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ior them, and sold him the sugar for cash, and East’n District. 


plaintiff being unable to pay, gave the witness 
these notes. He kept them a considerable 
time after May 1811, and the balance due was 
paid him by J. Touro, the plaintiff’s agent. 
The witness wrote to the plaintiff, at Boston, 
his domicil, informing him of what his firm had 
done in the premises, which was not disap- 
proved by the plaintiff The defendant’s note, 
annexed to the answer, for one-fourth of the 
two notes sued on, was taken in lieu of them 
and was paid at maturity. 

The rest of the testimony, and the nature 
of pleadings in the first opinion of this court, 
are not repeated here. 

The case was remanded to give the plain- 
tiff the opportunity of proving that he paid 
the Montgomery’s, and that there were cre- 
ditors of the defendant residing in New-Or- 
leans, who did not subscribe the concordat, 
or agreement between the defendant, and his 
creditors. 

He has shewn us that he paid the Mont- 
gomery’s, but there is no evidence of there 
being creditors, who did not sign the agree- 
ment. W. Montgomery, one of the firm. who 
were the holders of the notes (on which the 
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Bast'n District. plaintiff ’s claim rests) signed, and the firm re. 
March, 1822. 


w~ ceived the note for one-fourth, endorsed ag 

ARNOLD 
vs. 

BurREAv. 


proposed, in satisfaction of the amount of the 
two notes. If the firm were the owners of the 
note, the signature of one of them, who is not 
shewn to be a creditor in his private name, 
and the subsequent receipt of the note for the 
fourth, must conclude them. 

If they were not the owners, the plaintiff 
then was; but as he resided in Boston, the ab. 
sence of his signature is not evidence that 
there were creditors residing in New-Orleans, 
who did not sign; so that gudcumque vid dati 


the defendant is entitled to the benefit of his ; 
concordat. M 
; Th 

It is therefore ordered, adjudged and de- ~ 
creed, that judgment be annulled, avoided a 
and reversed, and that there be judgment for A 
the defendant in both courts. lef 


Morse for the plaintiff, Hennen for the de- ii 
fendant. 





